
aEttcre;a.n.Altbt tl'.e.tlonBoarcSc,.poaed o~.
MOMIS L. MYERS, Chairman

Union-A~pointed Members
awrefiee N. P08SAssistant Business Manager
IBEW Local 1245P.o. Box 4190Walnut Cr.ek, California
Shirley lof. Storey
Business Representative
lB. Loee.I 1245P.O. Box 4190Walnut Creek, CaJ.1tom1a

INTERNATIONAL BROTHERHOOD OFELECTRICAL WORKERS, LOCAL 1245,

Appearances .for the PartU!ls:

For the Union

----000-----
Involv1ng Per Diem Payment
to Certain Keypunch Operators

pOmp&nl-A2p01n~.d~.mber~
Wayne K. Snyder
Personnel Supervi8or, V.P. &:

Comptroller's DepartmentPacific Gas and Electric Co.
naeale Street
Ban Fran01sco, California
David J. Bergman
Industrial Relations Rep-

re*en"-ttv8.,.> •. ' . .........•.
'1'&oit'10 ...~ •.and~;E1"cttl0C'(i).·'?i(245 Narket;iStreet
Ban J'Z'&I'lcla 0:o,"'CA11t'orp,1A

; . - - -', - ".,' ,.!. '~. ; ';

John L. Anderson
Brundage, NSlyhart, Beeson .Ic Tayer
lOOBush Street, Suite 2600
San Franctaco, California 9410(;

L. V. Brown
Attorney
Pac1ficGas and Electr1c Company
245 Market Street
Ben Francisoo, California 94106



PARTIES 't't) ··THE DIBPtJ'J.'E
)' ".< ," ".' •

~TIONAL BROT'HERHoOD OFELECTRICAL.WOR!CERS.. LocAL 1245 (h81'e~n'
, , ','. .~
e.ited· ~~lori', ••nd Pl\CIFICGABANP EIJJcTRICCC»WAt{Y,( her-.1n called"c<>I1p&nY~;

are par t1•• ,oa ctill.ett.eJJal'"ln1~ Ag"8BlGnt applylrtg,to 01'fice't.nd .,~
. ·b

,Cltr.1C.l'.J:m'p10yef.ta(Jt.Ex. i).l\1r.~nt t()thatA,gre."llt,an,.rb~~~t10~.}i
- ':~.. ' , ':~ " ,-,,' .-','- -'.;" ,', ,_. .... . :.: .. ".... . ..... ". . '. , ..... , " -: ; '.~

~ •.r1n4._~coD1ucted 1nSan'1I'.Nt.rle1aeO, californIa, on'S~p·tem}).•~ 5, 1913,:
.;~i~

.t;~lch::b_"1ngUldene •.••••.. p~ •• nt.4·tiith'·r ••pectt;'~e;1 •• \uf •• ·~.t... :~

[~~?;:i:}:'.~$_a '.bettft~t8t'~~ ;.nd.W~,··~·'.t'.r.as ',,~o~el-lt~.t~r-'d~~·.·.~l)ttra'~·+~
1~ ,,' ," : _,-'_':,,~:, ".':~_ , _', :.".,'i~ , ",:' _:":<~;,:.:::,::":;_ ", ... ,';..",:. " :._' ':":,", ,,",' ,<' ", .. ' ":';, '>,~;: ':",:;"~:"7-,:"\_\,""; :,',;0, ~

tt~ BQ&rd'"('.l".ta~lled. "9.081'4"). it~~tinaJ..· ••••anc1blnd1ngdee18tOn ·~fTr••pp~S4
Poat1o.t!lttf.r'1,1'lS brte't8'were.l1bmitt~d:b7 theO.pany onDec~ber20, 19t3'j'ana'f

-t.I) by '~h.tJn ton ,Qn.J'.bfOUarl'·Y J 1974. ' ••.• ed upon • vch .eYldenQ,e.ndarlJU.~nt'i
the Board tl~....r follow·,: ;.~

,

ISSUI
"Wa. the d18eontinu-.nee or.p.r d1em'payrnentof"

- " " ,,',:i',~,.,Q.to •• l"_1.." t.J'P\U"lc1'4,.P~a,tOte,·.Jnpl ()~ed••~'

··.f~~t~~i·~,,~~~~;~~~'J;:j.~j.;'~;;,.'~~~
·,i~l.r~~J.~;Labo!"·46r•• ..,t? :'Ij:Jf~#;-~'~s 'the··"
~:'::;~'<' " '~,,~,~}',':'~,'::~~.;';:."~';"~', .f.~' ~';:'f.' '):.: ,< • ..,~,'

"'ppropr1~te ~e_d.y? (Jt>,E.x.2; Tr. w. 4- 5)

PJ:RTlNENT CONTRACTUAL PROVIS IONSa ~

This Agreement made and entered into thie first day of Jul"1953, by and between Pacific Oas and Electric Company, hereinatter
re.ferredto as Company, and Local Union No. 1245 of' International
BrotherhooC! of Eleetrical Workers, (arfl1iated with the American
Federation of Labor -- Congress of Industrial Organizations), here-'inarter referred to as Union,



1.2 It 18 the policy o~ Company and union not to dl8cr1mlnate aga.lne1
any el'l1ployee beca:uae of~&Ce,creed, color, sex or natlonalorlS1n.

1 ••3 MAlA.GiMBNT OFCOMPANI

Tht.nal81'1$nt or the Company .•-.na its. btislness and the· direction
oflts working f'orees,are ~e.ted·-.xclU81Ye).yln ComP&)7, and thl~
inclut2,s, but tsnotllaited to,th~tollow1ng: to d1rect and super-
vlaethework. of i ts.m.ployees ,to 'tiire J promote, demote, tranater,
8uIJpend .• and dl.clplln~ot' discharge emplo,.ees for Ju.tcause; to
,plan" direct, .&Oct .coniroloperatlouJ to If.Y oft •• pl<>7ee*be0a.u,e .
otl4J.ckQt'wO~k or torotherlegit~t.re •.sons;..tolntroducen_
.or1Jnpr~Yed;.'t1l9(i.80r,-.c;111tl"#>p~~1.4e4.hRW~fi 1ibII,.taU ()t

\;;"',,"·,r· :,··:.~t~I:~:~·=i~~~tt~:.~=.m.1~.:~~;~~tS~h~;}::~:=~.:,.,.J'

;:£ ..i<" '~;'" .• ·~Q.-nd" -of .~."~~ ·.elJrU1~or.l~.r:,pr •.t,~~tl"d... •....,W·.~~';.:·<./,.~:· •• ~p.t. "'.. . . ";" ." " '
i -~;-.-~-\>.' ,J.', ..

20.a . C~Jl7.hAll~()'t py r.ason of ..t~e execution or this Agreement(1) a1;lropteorrduce the,scapeOf any present plan or rule bene-
t1e1alto •• p1oyees, .ucil •• itsvaoation and 81ck l_ve polieies or
~ta x-ettr •• p.t plan, or(2) reduce the wage rate at any e=p1oyee
oO"Nredherebyor change .thecond1t1onsofemp1oyment ot'atlysuch
elllployeeio his d1sadvantAse. 'lbe toreaoing limitations shall not
limit COIIpany in _kine a cbange.1,na condition 9t employment It'such
cbanle bal luten .negot1atedandagreed to bTCO~P&n7and Union.

2~,.•:J. .~t •. "".me,n~ .•..,llt.V~. tt;~.ef't~t ..as. ·9t.,J~1,y,.1;J"l9J3.» and
.~.~:''Itl.l'~t ••r .~~ .•.•••~.d"om.,ti" :.'t.o.1i1m(!.,.tla.ll,~<>.nt lnue1n ..'','..
.:,~ •••~,a.t',ry:rtb.r,.~4.~·~.r•.1n~ortb.·!~.t;ll·'Ul,.1.'·~'Z9to ~lJn830,
....~,t9'ta'.•-.M....,~l).;t:pnt1n~ •. tb.~f'\'f /t~~"Y-.r.:tq,.7.rulQjts8 Jfr1tten
·~otfo.,:O~,f,~~~l~:",_!'ll~~,.tYer,),.".j,'b.t' ·J)arty to the Qther60
'.,. .plot' ·tothe endott!le',tften-currentterm. .

'·24.2 (a) It either partvde8~'to .••• nd this Agreement it aha11
g1venotiaetnereof to the other party 60 days prior to the endot the
then~ttrrentterrn~1n ",hichevent the partles.ha1l coauaence nego-
tlat.lonson &nV.' proposed ameQdment assQon,as pnlctlcable aftereuchnotice bas. been given. Fa1lureoTthepa.rt1ee to agree on luch pro-
poaedamendment 8hall n6teause termination .of thla Agreement unless
either party bas given notice of termination as provided in Sectlon
24.1.

24.4 Any provision of thIs Agreement which may be1n con1"lict With
any Federal or State 1.w1 regulat10n or executive order shall be au£;-
petade(j and inoperat1veto the extent of and t'or the duration ofs\,.ch
conf'11ct.



DISCUSSI.ON
t.. •••••• • F

Prior to~a.nuar7 20.1959,&11 female ke1P\1rl¢~oper.tor8 (Machine

Operators';:"B") ttere on the d.,8Jl1tt.CQDUtlenc1ne on~t datfl1 hqwever,

twot.-'l-.Jte.T.Punch e;,p.na. tor.were •._. 19nedto' work .tM second. sh:1tt,.mieh

.~teda t·4 ."0 ,p ••m.~den4'datt.r.ldn.i«ht. (~e.o'p.r$.tora .a .•.•signed
. , . .

~olurlt •.• ).-e4ti> work the 8.C~ .•hltt.) Th.Oorapany~t,itha ~ .time made

ar~~ ••• nt.l.tr~thJl.c;:ab c""',·tQP1~kupth ••e'twQ.~lo,:.e8;.rter.ork

)'t•...,.'p~rtatlait\it1oVUle.", .,_d" th.rltO'thCn.08 e ..$2.;50 ".per 4~yopt ton.
\;(.ac)~cb.t~hel1$.·:.PloT•• ' "1.0'YOlunt.';rl.td·to·wOrt(,;·~ej;~ohd· s~ltt.j· In

."'-j,- - ..•

11 ,IOV".X'j·1969,tbea.CQl1d 'hl~t'i"'~1rlCreu.Cl to .~~nte·et1f._l., k~TPunch

ope.tors , all Vb1\lllt"er8or'rUtwtt1;~, and p$ct1.eallyal1Qt "\h.m 1"$e81ved

th..~", 5()~.r)dq'tn.Uport&tl'Qnal10w •.noe1n8 teadott~1ng 'the ta;xlaervlce

option" InApr#.1.l970, tbe.<fptlo1\otttle taxi a."l-Ce_sd~contt.Du.d

,..:.,:~:;.).l. pt .'b.e:_l.>k.D~b··,t>;"atc;>*."r.pLt.4 .,.,: •• JO;P•• ,···.~:t.r8Qa-

i:,.,;:~t·"'dU·,.h",:"_" tlle •• P10,..•• "wftreworlt1D.g ·;111~ ..O_pw'. olod
••• 'i ,; ;-;,t-(·,,~:_ -:,:.,f1·_:\~,:·~~,t~,'". ,,:~,,;~.\>',','\:'-"'/:".,4.' "\~,':", ._>~' ,,',' ":":': '. ',~ '., - ,:",;\

haadqua.r'ters" at·.[ltl •• 1tn1 .• ndhaGIDf,.and Iferepermltted 'time off wo:rk

.hortly .&tter .'5,QO .p.m. to mo".thelrcars .1n.:f'r<mtof the building, so that

at the:endofthelrahU't th~y,eould walk to the1f'ears1:n sight of the
CCIIIPM7 pard. In Pebruary, 1971.' the department1n wh1chthe aUbjeet em-

:p1.oyeesworlted moved to tbeCom.panyt snew headquarters locat-erlat17 Beale

Street whlch had parkingaccomodat1ons1n1t that were _de •.vallable to

these ~mploye.s.



Notwithstanding tbe move lAto then!!\\'"bUilding, th~*2.50 per diem
transportation ellowancect)nttnuea' to be paid to these emplo¥.,s" In
August, 1911, the d~t.,r.eordlng.eotton, tn"bleh uha female keypunch opera-

tors worked who"ererecetvtngttle$2.·50'per day trans portat 10n,al1Qltlan.e ,;;,

was merged 1rttocomptiter opel"atj,~" 'n1eQ't1ng_nager o.r Cop'lputeropera-

. tions brought totheattentlon ottbe~CJIllpany'" Xn4ustrlalRe1atlona Depart-

ment the tact thattJi(ot..,l.eelJ1P.1.0,tteswhoba-dbeeJlWQ:r1t1ng·1.n eOlllP"t.e,..

'i:e~::1:::n:~·~::~~1:~~1;~~:;t:~~&:~:l:~~$~r6~~;
to di8cont·1nue th.e tr-.nsportat1onall()~ebe1ngpaldtothe second8h1f't- :' . . .' ',- ' ..' -. " ',. '. . . . ' ~ ,

female keyPunch op'erator.. Ih; l.ate'SepteDlb.r, 1971, the Company advls ad

t the k.ypunch operators that the truuaportati<:>nallowanoe WASQO longorre-

quiredby law, that 1'(lt were continued 1t would bed:Lscr.lminatory as
againat _Ie employees, and that, theretore, 1t would bediscontinuedetrec-
tiveBoveabe:r 11, 1911. (Male employees who work.ed the second. and/or third

ab1ttswereQfJY •. pald ,.ttatlS:PQrtatlQ~,,~l~anc.'l,)r provtde~'·~.b •• "le~

at Coiqarti·axpei\ ••• ') ·'1b.e.1.9n' .• ··ch&ll.eng~···t()tha'.d18c,(nlt1nu.ne •. of'"~be
:.: . , .'•. :~.~-;<

·.·.2.·5Qper ..4&1 tranllPortatlQn. allowance ,~.nt1;6t.belt.Yl)\lnc1'l·· .operators·••··.is

the 8ubj.et matter or this case.
The ev1dence shows that dur1ngthe t1.metne tranaportatlon allowance

was paid, women.ho were interviewed as naw h1res for the second shift key-
punch operator jobs or were asked to consider 'transfer on a vQluntarybas1e
to the second shift 'Alere told that they would bepa1d • $2.50 per day trans-
portat1onallowance 1n addition to·the1r ba8e.alaryand -shIft dU'farentlal

pay. The base salary, the sh1t't differential, end the transportation



allowilDce weret~d:>ulated .rid presen~ed tb:.the employees durmg interviewsl

dl.fJcus .••1ons 8stni:: lI¢ount of'pay theywOtlld ~J"ecelve -rOr.·thflse.10b8. No

'aerttlCnlwas ·.de In:ihosfi lniervl."'$/dtfcp8s10ns that the'tr.h$po:rtation .
',\,

.11oWallceW&Bbe1nlt p8~d beeauBe:cf .nt,~~gal requir~ml!nt$ (ort-hat lt 'was'{
" ' ..' - .-. , '.'. ' .. : i-:. .' - " . . ~:::~

.,u~Jectt~ ,pGss~b ledl.c~.tl11t1an~ebY'th~·C,*.~nr·1r>thel"\-/*~Ou ld che.nge .:il
:;_~_:..r.ountfJirivolved.~:l.·e~ ~th(!;·'t>~~.~ai~ .,ah1ft d1~e:~.ntia1,fJ.tld . .*

.,' ,'.',';/'_ •• ,. _',.,":. > : ','" .:; _""_" ""···::;-,·:""·.,'·,'·"'f'~'-~,_~.:·>,,&-~,':,, ',," >'~'_'{i:."';::,:,~:;_·,;::_l~,~:,t;,:.;~-",,:,.',:.. <'0,,' ,:. ,'>,,': .-". _. '.: ,f~
, '.~~,~~rt,:t~oh·.;ll9\Jan~e,- ..;},~'r.e·B·~t.~,~l,;j'~~~~,/}tP../~·~,/!pr~;,~y~~,~~~$.?;~-e.>.'~-:~~

, - -' < ' '.'.t.. -, " - .; -;, '. ' " , .;~

. . _,.. . -" >';, <.:" '''._.,,1

wer~t1.l"st ,:as.lgned~P tbe Bee';)~d$l'i1;;~t;tn!4;a.nl}~~~~ l~i~~~"~~<~ Ql".~.e~4-•..68. J
.'. _~__~.', ,,:, __ ,'_. ~"'---.-:r'~" " ..:";. ~;-':_";:~":{,,/;,:;-_~,_.,'}"::'-~- ;~. 1::,~,._ :""-;;,-.">. : !,~

oftlle Industrial. WelfareC(.}~uul~~ (IWClr.qu'1r.d,tbat~heYbe "provided '-~
...~

(Wage Order4 ...68.Te.d$ 'In pertiftent .~
::~

C.b .erv1eehom.eat·e~~nY expense.
part, .~·~r 011OW8.: "Nottoman' ernplQ'4te,.hall be r~qu~~edt~';r$pot't .forwork

< -, - • ,

'. I

;orbedi8m1.aedrr(lm,,~rli:b.~~~n 'tne:t1.Qun ot lOp.tu.,arid 6' •. ~·m.unless' . :5:
;-.%:

.uttflble _tr.nQP~~~t~<m -t•..·.• ".1J.~~lei;".~t~ .•i..'.·) ..Lt.~~l" ·•..;.~A~.t ...:1911,HJ

",)~I:t~;t~~~~~.~~~.~i=~~~t~fi'f~
. :.,C~y ·~e.1.,.a,~batIt.4t\ltT:_u1d<l)ff'i;: •• i-vil·;iYgliv1ng ber8; ..'!~·!>Q.;per

. transport.,tlon allo~eet.nl1eu of the ;.oabaerY1ee.nqwev'er, ,.seerts the

COlU~lany ,thegenesls tor the $2.50 per4e.y in 11eupayment lay in theIWC

Wage Order to prov1:de"fJulta.bletransportatlon." D1at ls·theonly reasonable

explanation f.orthe $2.,50 perd&y payment, says the Company, noting tbet

mele employeeE workin.g .the second ana . third shifts have never been paid e

transportation e1.1owance or been provided wlthcab sarv1ceat Company expense.



The Company points out thlltthe Union's Business Representative was informed
of the taxiserv1ce and the $2.50 per day in lieu transportation 1,l,1lo\'1ance ."

to the .female employees on the second .hift and had he believed that such
servioe and/or payment was attributable to anythlngother than State IWC
requirements he ln4eed wouldha.ve f1lede.t'd1:seriminatory practice n grievance

against the Company for not providing the ..same service and/or payment to

~
,~

Moreo-ver;,': ~~~:tEul~S tbe ..CompallY,Jus t a~!:It •.••.s·Jttn;e 1.&wP'the. ti>,x-9rJipte(
~e ~~ tl~"tlt»)4i'ithk.2'~P"ji~~tr~p"~~~~d ••••~e.toft~le,~
:emP10Y8fiU;:"WhOW();r'k4td the ,re~~nk~tl:ttt•. ~t ·••..• lsC>·Pt~elawUtbat ~ ..1'•• - .~~

(i~

More specifically, according to the Com.• ~
••:t-
.:~

pany J Title VII ofl;he Civil Rights Act of 196!.t, 8.Elinterpreted by. the
.~;

Oourts, most particularly.'by the United States Court of Appeals, Ninth 01r-/;
:~

cult in Ros~nf31d n. Sou,thern Pac1:fl.c Companl, 3 PEP Cases /)04, decided

June 1, 1971, rendered invalid suebstate protectivelaws4lnd regulations as
IWCWe.ge Order 4-68. ~'

Therefo;re,saysthe Company, it would 'be: violative of':
~

T1tleVIIof ,th.eOl".11 R~tsAct of 1.964 werethlsB~q:to decide that the

$2.$0 perdteZ'4 ..tt'ansPQ1"~t1onB,ll~ce ls·re.qutr~1?o "be~idt~thtft.m.J.e:\

keypuneh Qpejoa.t'ors '1nvOlvedin tblso&s~~.Il1nce·male ~plo:ye.s a;,renot paid

such allowance. Moreover, asserts the Company, Si/cbs decision by this
Board \'rOlld be violative or the sex discrimination provia ionz of tbe Agree-

ment (Section 1.2 of Jt. Ex. 1). Still further, says the Company, it wovld

be proscribed from giving Bt\ch a decision et'fect in light of Sect ion 2L;..4

of thtj Agreement \:lhich states that any provisiQnofthe ,AgreenH:mt "whier)



.fil In an,v eV$nt, contends theCompe.ny, leaving thela\tJ and the proV'ls1ons of

the Agreement.~lde .•it was appropriate £Q'r it to term1natethetransporte
tlonallowancc 1n1.1ghtofthe tacttbat fl,ll ShlftemplQyeeswel"epro'V:1.ded "

".adequ~ te' arrangements forth~lr.e..ft!b~1ng'" 'by fttrnuh1ng cparking iE$ paces ....
"f;

to them in thenewbeadgu;llrters bt'11ding.
As for Section 20.2 of the.qt'eeme.nt, tbe COlnpanycontends that that 1;

i

Seetion 18 nota.pplteableto ~helnetant cae~ beCf),U$Cithe p~¢t1ceor'_k~ni

tb~.•.~r ..~ !.eni;~~n~~~r~t~~n>'''~l~tl~e'd~d' •.••il\ot ·~~g~,~n.til:j~'$i:-:iA~~()rd'ilig J
.:"'", __',__' ',..i, _. " ,. -. _-_:·,'-:·"j,:.-,:,'\.".----;.<:;'·;,~'~:'·'r'::', _.-- ..• :.-_,·-'~,;_:\,_:;··-j:-·,,;:_ .. ,.6;:,:-,~:':'>:',".-::,, ::i,:::",,-,';,_ \". ,/,,"::.,~:' ',:'~"',:'-)'-':~,.,:""._ ' ,,' ':'::""'" '::. ;fiJ

_p~~ymeni~~tnat'w~~~>"1n,,~1".o·ri~~'/~:~f'.t~~ei;o~t1on'·.ot'th~s.~~~ent. ,," .~~

Thee.xecution date of th(eAgreement;1s";:ulyl, 1953, says 'the Company,

ealling I;ltt~ntic>nto(l ) the pale of the Agreement follow1.n.gthe Table of

Contents, wherein it isstaped = "Thi$ Agre~meritdatedJ'l~Xlt, 125~L. htt,s

bee.ri._a;mendedQnthe foll0w1ng 48o,~eetn C"Emphaels supplied_7, (2) page 1 of .~

Jo1ntExh1b1t .No. 1 whereln1.t lsste.ted,"'.t'h1.s Agreement maqeand ;en~E!.q:
)

~l!to th1s.firs t day otJ\llt 1l.9.11I1CEmphaS 1S$l,1p'p11ed...l, and (3) Section /

24.1 o'fthe,AgreAmentwheretn-1tis .l*~~4.•·!'~sAgreement,b&vltl8 'taktm Ii
i if

ett8.ct ,,:1I.~t.r\lltli•.~~i•..(\il!"~;~~~~een ••• n!f~.;.t~pillj~et~! .~
tlJl\e, ahall"contmuelne;fr~ct.,.. tU~her.6t1d::,her~ltn ;f'or::~he'term '

July 1,1970, to June 3, 1973 .••'1tCEmphastssupp11edJ. Thus, says the
Company, since the practice ofpe.y1ng the transportation allowa.nce tH~gen

after July 1, 1953" it was free to d1.scontintJe that practice without viDla-

The Company asks tbe Board t.o ~y part,,-cular note to the testimony o:f
1-1r. Vernon J. Thompson, tt/ho participated on behalf of the Company in nego-

tiations \tJitll the Union for many years, both before and Arter 1953.



;..'

Cj
AcOord1ng .to Thomi>.on,the lnten~<Jr ,$eetlon 20.2 was _tciprotectth~ Union

lnth~ earlydaYeDf the relation.h1p })etweentheCompmyantl 'the'UnlQn
. '.

Th~aonte$ t lfted-. !'hompaon' .:~_ti:mony,1;heOompanyargle$ ,~\,~ppo~ts ,it$

"P081t1onthat Section "20.2 Onlypr~te~tspractlces tha.t we..,e "in' etteet'prl0r1
. '.' , c' , ' , ' J/

to 1953 .If ;the~n:t.ent~f' th~pe.:rtl.t:lW.N·'Oth~rwi.8f', .eayethe Oompany ,J;
".'1

?]f
Section 10.2 woold prbvlde," ••• bYl'eaSoo !)t·the:._eeutloIl~r amen(1BU!tnt of' .";). 'a

.with Hgar4to l~"l ·Pl'a.:ctleest~, ttije''Un1.onW8.s llnawa:reof,-leevlng1n

miUQ that the :ope~tl$nQl' theCompany:en:compasaes .awide:geographlcal
area 'wlthmany h~d,qu~ters.Mo~oVer,:91ompsdn test1fled ,1t::.was\Rat

poaslbleln theear3,y ~~.ttH._•••sj.Ol'1$to :o~ve~1n '~ col1.ctlV'~"r.•.

• !ntne ureement, ,:all th~ practice •.•,tht.t. wert, .~. '.,~s.:~.:.' , ,1n~~'
~ ~. 1\, '-<,.. "/.. "" ;"~'.~<"~" ~- "~!oi" ::o.~ ~ "

;~':;F:\,"~t~i.tl "~. . a and ~. ·jJft\t~ .,"epr.,.';'.~(_-~ti~.' ~.~t'~_111ar.
•~.A,~~;~[·,~g~.~i,~'~~;:~~ .......,.,.::~~.,;);~';'~tJ~4,,~t~;·

exeept 'tor ,.prot.C"~~flg>tlie·p_ct:1ces 'tht\t •• re 'u, ett~t~ntbe.'.arlYt1aYSJ
- i

'l'heUn1on cont..nds ~t ,pap:ent:rlf. "the transportation, allowanoe tor 'l
;' ,.", " ,.' " .• ' i < ' • A '. _' :'. '1"

,'~ ':. '. .".,' ,.. ' , ,. ... ", ,:., .,f- , ",' '.,"',"'<", ":~~ ,J.:' ~,. '., .', "'.': .. ",.·'ok;'·~':>~'~~·.'. , . " , ~."" .,: ~.:','\:".: >~::.':~~
"~$tth~""-";~,e,~tl~teB·,Il,tj~.!tvf~t1>~~tQ;~'~~~~t~$ 'Q~.';:';.~~

::,> ::" .' ,,"/:~:~ ~::';~~:~~)'.,::.;,':'{:(':"' ..'" ,~,_.' ,.::'/.,'.:;.'.> , .-•.. : .. ~ .< :,,<.',:~.",'.,;)~',"<'~':.;.-,'-~;, ",.;.~::,-,:~~,:_-.-,.:,/.,~.:'; ..:~::~'-<>;<.... "'<::~,''',''.':',',', .. '.'':-,.-'.. ~.<':.' . ' ._'''('.; ..'.,~:..i..._\';:'':::.:'.\''. ~:, .. /"~>!~
"n'Ot\1nt~-"~"'11yt.*1ltate..'~1.:1'r"so.';"Jlett. -.,~Jit;t1ll1~n;,bHaliKe ..;~,

,•• ~tlon~ol2 cl.e.rlY ~ohl11!.t;";~e,.~1.mi_.tton':,~t'an-el't~bl'l..hedP.s·tPr.c.·"

t.1es abIent agre.-ntbetweenthe('I_panyand,theUn1on, ·"'!'be Unioneontends

that the transportation allot<fance became an eJta'bllshed and recognized part

oftte regUlarcompeD*at1on of ,the subject ,employees" and that the tra-na-

per_t1cn allowance was ~11edtipon by ~l;ch employees when theyaecepted

o~f'erlJ of employment for 'the 'job.!!' .1!'l qU$S t ion.

The Union is in basic disagreement \'l1th the pas i tian of the Company



~) , th8tSact1on 2O.2p.:rotects on.11~hose.e,ondltl~.that existed prior to 1953~
Acoord1ngtothetJnloo1theAgTeement 1$ . ",1S1.oa.11y a sund8,rd"automa tic

reneW41"c.antract. e.tbat'l~toa.1'Jtbe~eement"eXPlres fl 8.t the end of

el.ehterm-and llfet"teet 1$ "re ...exf)ctlted'"witb th~ ;com.menc.~ent of thene\';

t.rQ1. :Tl\ua"e.rgu,4t" the Un.1On" theA((rEl."nt.plred asotJun~ 30, 197'0;

, e~J"taln;amep.ltments·w.!"eD.gotU.t.d, .nd:theAsr •• ment~ •.t:iso •.mende(!, beee.rn~

e,t'feet5.ve .'J.t·,i'~l,197Q.tQr ,ltllll.w J~ft~~i;,)ih.~•'i.l~".tU)'Wii~.~.~~',' ,'.Se~t~On "c:~

:;'~,~~~\~~~;~,;:';~,~&i,c~f,,':::(,~~'¥~j~~~~~h~~~~~~t~:~~·~?ti
.··ttc.i;tt~tb:>~,"f.'t'\:t·b'i·~. __ $ '.j\he~W>~~t;LOri·"l'lo-.o.'1'~ __t."i; if

!l'l4l' ',Un'ion '·.iIJO~lc.~l.Ull~a~.~tll ~" .~lS .:oont~n}.lop ,tt¥Ltt.he

tren.p<JrtatllJn "ll~$Wf..·~.q'~1.r$~ p)" ,law. ".)·!be union .e~'tenas' that! t 1rJ
qU$S t1onableWl1eth~r I~6;o;d.~riio:'4:,>a·.i~eQU1~.d·eventhetaJ(1 ;a.ervlce,. let c~:
alone the .~.50perd~~~qe.portat"'$n •.~~c~. lna.afnw:ha. (1) the em-

Pl.Oy ••• · v()l~t)tarily.elected .(.$()PPOS~d "tOb~1Qg tJrequ:lred") to 'work at

n1lht and (2) tb.wor~l.pO"'t..I.~.$'(U.r~ctlY .;•.¢ros8a"'~1~~llghted .treet
• , .,- .' .;' ':: ..• :.:,. ':.' ,.,.... . ..' ",' , .•.. c .• ' ..••

rrQmltl~ ••tr~B!CJrt~~S~\'.~minY-....i~e'~1~"tJ~tber notes." that .the

,,~~~f·~~~,l'~~l.°!~~~t!:~,i~j~:~~~,.·~i+~!t.t ••".1lll.~...•~~~~~ .

, ;~n ·~h••tl":rt.iJtO~k':.~~tbe' :_it'Ot";·•• ~t.hl.r,t..•;::~~rg~;~·~toL~heU:'_~ln a

well-11ghted'araa.tmdtJr.the watchfUl eye of aCompanygvud. ~eUnion
. .

stlilturthernotes tbattheComp8ll7lttnot1:me contaoted the State Depart-

ment of Indu$tr1al~ele,tio1'l8, ,Division ot 'Indt4.tr1alWel.fareto deterta1ne

itso1J11gat1ons'cnder ,IWCOrder No. 4-;:J8wlth .respectto the sihiat1on. In

any event, says the Union tllere "'$ norelatioMh1r:.bet.ween the, payment of

8. etre.1ght $2.50 per day tra.nsportat1onallowance and tt1fi IWCOrder no. 4-t:d



" ' .

April, 19'70onward .When!.l.J:otthe,aubJect emplf>ye•• rire receiving .tbe

allowatlee • .•1. e •••. tt.r~eCom.pany ,bad diIJcontlstued the tax 1 •• rv10e-- and:,
• ", • 'c' "".

w••re .part~thelr .O&rt ·11'1tront·ot ·th.tr.~rkbul1dtng. In ahort , •••. et'~'~
.' .

:tb.;tJnl(m,.tbEtOOQlPlUlfIJll.ti.t~e •.llowano·., ,"""1).. eNtot '·,.qui ty RCOI\81de~,

ti..r. the~jluln.ll.ca., ··01:·Wl."1. ·,'-qulr•••nte.
'lb- 1I00t l_1.o•.i~~ttcll torUi ••"'stttutl. t>:rw •.•.•por"tl~

'>', '.•• ;"_l~,<"'t, 'th.';w_n:••• ·;••• s:-,_.l.':'.t '1h.,,.fllenta ·.ere "~
'tllo.t b7theC~to. b. t.4\d.r~;b7*f.,or'1;bI.t t_ere'••• POfIllbl11;ti

o~thep&,."t.b"'" d1sCOtl\utued .~t~r-, tb.~P.,..rtt.;,.ere "promised"':"

to the "C)_pas t.n~ •• tlvefcil"tb.tOYOlW1t~.'r fen' the' night 'ehlf,t re-

~ . laU.,. to tb~. ~ •• ", omthe. fh1tt, Qr •• an 1l10.nt~v.rorapPU~ta;;
·f

tor_plormentto takej .• with." theC~ J ,antl,,~._raen 'Who 'Y'ol~nt•• r.d

.for • .,n~t,b1tt or ·lfbot601t30bllW1ththe Oompeny did 80 1n~.l1&nce

~,~"'~~!1.oa~0.9.c~en". ··:~~ji.l"""i,c~';"•• ~""'·i~}"b.n.t~t,th.e
L~.'t. ·;'._~l*ut.ed ·•• "UI~P",CllC •.~;;~ 'p~n:."rt~1·~O •.p197"8
'.' ... ' .:-."i'."'/<... .•.••.•. •...•.• ..........::'· ..i·;: .• ':.i' ". . ..'~.,.r"•• ;ttOl1"·eo.t '.,:Qt :'he~_.t(Wion'b~lerJ Jp~i,15'.. " ~''':_- ',' ".: -, '. -". ,..;-,~~.->" - ,:'-;,' -., - ..<',.:: .,' <1'-. 2'· ".

As for the C.PAa7'.II-contentlOl'1thatthed1sconttnuance ot thetrana-

portatlonallowanee wu attr1butableto ItsCOD.oern overTltle VIlof the
C1v11 R1gbt8 Actot 1964 and the Ro••DteJd dects1on, the'tin1on a.aerta that
such •. contention 18 only •• moke.creen 'for 1ts rea.l reaaonfor d1:acont1nu1ng- .

the allowance, that r•• on be1r$ 1ta rear that the two women who were
working 1n ·the merged depa::-tment on thenightah1tt and who were not re-

ceiving the al1.owance would Uk tor it. Acc'ord1ng to the Union, the



a .how1.ng or 1nd1vo1dual 1neapaclty; ltd1dnot4eclde, norpu:rport to ~.-;

oide, tJ1at transportation p.,..nte such". are here1n invOlved are unlawful ~
i

underTltle VII or th.., C1TilR1Iht'''ctp!.: 1,64. l'1.1rtnerIU)J"e, the 'Un1on .:'

contends, there~' J1()~utbority~orthepropo'1t.1onthat· Title VII:requ1rea 'c~

th.w$.~hdra_.lot."'.tl_'''"~.4uQd,r .•. col1.e~tve"~",J.n1z:t.&_re.ia8l}t fa
,. ,', ,,,:" ,- " ';:, ,,<.;::, ','",.';~.-:,:-': _ :.<~,~,:,:-_,..-,\,-.-,,'-">,: .._~",-.:..:,''''''~:" ... :' )("::,-:,:,',:r'; '·,,~':l.;,""'<\. ~.-';:\...~'::',;':":''':~~/:'''..''::,::.'.:,,,"; ..,,"/;'<:::I?'~,;',~.~:~.,_," .-': :':;,>' :;, ..•/ .,,~.:. ,,:',',- ,:.,":-.. '.'.;:':",' -~

..·e.t\a:.J'tbat,the ····.lI.\~."1.\·;:~t"~·~t,;~f~l. ,':t.c.~·~.r··'W·•.••<ti· ~\t: ••. l!.~..~
~.:.,.:.~It ,Poree,_, ·irt~.'•.4 '_,:~ •. 1.0J1 ..(C". /',_~,1972}",;";:' 'i"~'u.t ',wltb- .~

'.. _<:,-'~' , ", """":':,", .;"'" ,', ,L",',. ,.' ,,' '. , " _,_ " ,_ . "'~;'._"'_", . "<.f._,,, , ,~~

dn.walet benet'ltal...l_p,-,roper "".r'1'1 tie VII.Xn ehort,the Union .~
~

,arp•• ,the Oompan7ac't.4t>utotee~omle. elr"'1nt.r.~ ttnterrniJ\a ttng the'
~;.... " .:.. '" '.

tranaportatlon ·&llQWl.nce and •• rely 11.,4 T1tle VII •.• '.

OPINION
, . ' ~

tt'.bethr •• b.old Qu.st~on tG>be ••••••• d lnthucuelewbether, &$ the'
'-<;

C~· cont end8. ·1l~ctlon.,20•.2ot.~·~.eDt.pplt,""Qnl;y to prac.~·lce.~:~
-~\. -, . . '<,., . . ".-,,, " -" , . , . -,. ,;\ior' condlt1:ons or .ntplo,..t that .ere tn etrecrt pt-tor to Ju1¥'1, 1953, Qr ,"'

,),
'r,

_.~~r#..tb.:Pft1on.c_t.rld. I ·tbat,••• ,tl•• pp·lS..s 'ijO·''P~&4t.l...()r .cond1-i
. ,- -,' ." .. , ...~ _.. .. .. ' '~., ,' . .',.',.. -'

~lon8 oternploymentthat "ere1.ne1"tectprior to July 1, 1910. The Board

is convinoed that'Ulis .question must beans .•ared 1ntbeUn1on's t'avor for

the rollow1ng reaeons.
The parties bave periodically .at'down since 1947 and bargained over

the· terms and conditionsot' employment tor employees in the bargaining

unit. Whenan underst&nd1.ng ,basbeen.reached between the par-ties) that

understanding has been memorialized in a wr$ttenagreement. That has



~) happenedanY.J1ullber'ot' t!l1eIJ .• 1nc~ 1947, the la.tt1aaehavl11g·beenln 1970.

1fheCompe.ny would bayethis~rctr:1nd. that. bM.,uae thepa.rt1et1.1nce 1953

ba.-e ca' t thetrper~tijllc1,tnd.r.·tatJ.d1t\i_to the Jl(tmor1&llt:ed torll1of' M-vln£
.mencled the 1953 Agr••• ntlnctlrt-.1nNwd.,a dltt.Ji_h tr-eault.hould

Obtalnth&n ..bAdthe part1e"..-r1ALltiedtb*Si' Jmdersta:nt!!.ng lntheformot

,.~ew1yex,o\l"d._1.N '''n_t.i.tll.~d.e ••:'It,tb1.$lapl&e1ng

fMmQOV.,u"~...~e :.\ib"."Q. 1._t:~~ht1rllethe part 1•• have
"""0 ,.' .,' """"'~"""_'-. _ ,'"" ',- '•. ,. ':", ;:,::~,:<;_,'«.";.~·~?~-,,·t',_'~..:-,,:,:,J',,:'Y_l';.>.,'>,-' ,>'- " -',' _.,: .~:";:'''~;-- ',' .,' ~.-.. ",' .- ,;' ',: ; ,',~'~' '~,_"'~:,;~;\,~::-.~i ",_ ' :

.::,! ••••• ~·~,~:·ti".~ct~_'._"." 1" •• '·:_ .,.1d ,tn 119r,O. ',•• ';."ll'~~·.,th."Of

,~~~~~';i!~J~~~~,i!t~~I~i~\~~,~~*:~~~f
......':\10.\'8.•• ,tt.ppMrs· 1n' •• 0 .' "~~'•••.••,'thi"._ted.~t.ctl .•.fi~~ of' their

1•• t1l1emo:r1a11..~·ct.l",. ..~,JbJ.a ~ •.••.• , a..$.18J'ulY 1,1910. ItlDar
',:..",c,: .. ':":, ,: . ,:,_,.:,~,'2 ..·,t;,::<f ',~,_~?;.",',::,,::/;:"-,:,.;-:,__'_. ..::>"::',',, ,," ' .. "':.>""'." "', ../,')l:'''''..._ ,.,c

o

••llba.vebeen the intentottheCompah7tbat 'oni7 thosepraotlees in .1"tect
,~' ':'" '.' " ,

_ prl()r'to' 8ul¥ 1" 1953b.prot.Q.,,_~,f'.,.etlpn .~.2~;aow.v.r, ••• wn1ng

that tab •• o. the r•• ord 18 ¢l_rtbat'uc:n-.n .1ntent _antWer dtaolosed

or rev•• led to ·the union, .1~1nl'lqotl&t1",or 1n .peat 'Cr'levance

•• tt18ltlent.&n4 ,therarore.eaQnot '.~ lttnd1qupOtl the Vnlon (S..Union
, .'.,

&t··i·~!·)~4J')~~'." •• •i'4l., y.'j})\ i,f,.! .._, .

:':',:,,,,~C·t~4· .~t'i'~9.(_,~~:~'t·.~:~.•~~·.~n.t ;.p.Pl1.'.i~\o:~"1\1".'
,ot·Up'lo7ril_t ..••th&*'·.1fW••••• 1J11:f~.~ ••• IU_;t;,to 'i"~,.i,:tbe ·~ut·.u•• tlon
.' " .. ,.,. '"",' '. -:-;' -', ,.'," .'- , ,' .. <.:'. ,'. ',' - '-',' .. '.:-,:,--- . ',', ,,- . ~"'." . ',:. '"., ,", ' - -',' . .

t()bean ••••ntd~y the Bo&rd18~h.tbertbe $2.50,per day t.ranaportat1on al-

lQW&nc.e 11&8 suoh .a proteete<1condlt1C11 of'emplo,..nt under Section 20.2.

TheJioard believes that it ..•.•'for:tAetollOWingreuGllS..Bver .1nee April,

1910, some three months prlorto July 1,1970, "lIthe aubject_ployees

received the $2.50 per day tranaportat1onallowance, notwithstanding the

undl.puted f'act thIt the1roara.-eparke4 1Bmled1ately1n tront Of the bl.i11ding



~)" ion wbieb ti'leywork.d ~d.tb&t theytrl.e:r, 1n-tullnew otth~Comp~y lu&rd

utheY-'lkacJ ~Qthelrear8.. . Th.)".·...nocOlU1.c t;1on~'a,r~.8_rd •&.8
1$, .during ibat,.rl<t4 --tJ;ld.~, <It.ttl,e ••e eve:r,••...•. ~t.,••ntbe I*,..ntot
tb.f~rtAllpor~tlm~llQW&rlee:;"ftd.lher~q\)1r.mente'ot twCQr4er.o. 4.56

".s&Nlagtb.e ;.Rl~bl11tFor "ui.~l~ '~"".ttoli". Dleor1gtn tor
~•••2.5()·1>.~,~~,...,.t~,.rt&.t~."~1".e'.~.Jc •'In''~t • 19·j9,·· ••.yM.ve

• ' , ;,~--; ;~- ;f~t:·<~~<:;·~.L.:t.:·~,·:::,"
f-,' ....., .,~'"',; ;', ';"'-,'- . ., .

;-->,;-,._;~.",", /'

··..•efte\~l. tlbtt Wbat .vol"'·~ ,-~the 'cont- •• 'ot"11me •••. n eatAl-

'tn.1IJb.d ::~&ettc.;()t:~,' ~· ..,.~~il1~~'t;~~~•.to~~~e' '.~'L50p~rc1.Y trans--

'porta,tlQn a:l1Q.-nee' w1tboutr.p.~d .to,..qulr•••nt~ot ~w. ¥oJ'eO'V'er,alld

I~ thll 1... "key" .o:t. "~.·;.i-a;.1,,.'~•• t'I'l.~~"'.~b3~t.m.P101'ee8

werepromie.-d," an1Q.4\1cuJl •• t~o~el_r'tt" •• t.rr~ to then1ght .hitt

or_k1Q& job. On''tbe'Il'llbt ahl.,t,t tftr•. 1lIl~.()Ub14.",tbattheywouldbe

Pa14 .thetr •• por.~10J'1.11"¢e, ad 'th,y4td trar,,~~.;ror~etbe job•.

!,e;~~t(~:~r[!~.~~m~;:\:::~t,
All. the :\.1:~_,*./·ot'f"'t~"i';.,.~··•• Htor., .pr •••.ent.o •• to;pt-cil1b1tthe

cOJIIMDYrrom 'un1laterallydlecontlr1u1ng tne PA)'DUtnt. Mot-a apec.lf' leal ly , 'the

pri.ct1ce tb&t tit. Board t1nd8"pr4)tee~.4by Section 20. 2 relates to the

1ndlY1du&l!§lol••swho •• re paldthetransportatl()l).llllowa.nce until

November,1971 , and tonoother.ployees •

As the Boarda •• sit, Ita I.olaion, t"estingb ltdoes \lpon an estoppel

pr1nc1.ple •.s that principle Is related to SectIon 20.2 01' the Agreement,



-~)
.' moots the ·que.tion ottbe lepl1ty o:r- 111egalltl'of,the payment 'otthe

tr.1l8po ••tatlon.ll0.nc~'to.th.'s~bj.ctemplo,..e. 'ureg..r4a ,titlE! VII
ot tbe.C1vl1.1ghtsA~tof19,')4. _t.1stoiv, 8W(). ,the Boiar4'a, dec18tof

lel1l,Bltedt()thoe ..pee 1tl,cempl.oy...-b"""na Moelv1Q.s<lhe trans portat'!oi
"llowancepJoel~t~olt8 dta.01'ltt.ml __de'1.n' '.Qvemb.r.1971, ancitQAloother '".~
i ".,'. . . -',' - - - ",' - ',''''.'' - ,- ,", , ~

-mPIQ1ft$ ,~~. ,,~,te.l...the. '1••\ie9t'JJ.x41.C"1II1n&~bn'Ums.t ·!t1tlenI1

4_:,~ot~~.;.:'0' ·u, •··..··~'i·';ti.,.':·'··:··:~;~;,:;Y:~\;·.;,·Xiy)·..'...(:';;~V'i>t.•;;i.~3":!i"""'"',,,:)~.,.~~':~,/,;"('!._~l~~i~'~"""'·~i~~"\""""""';~'}/i~""f. ' ,,'~!C;\~.:~~!~t~·,.:·:;:~~i~~~i'''·:·:i!£~.:i,~*~~~~~~;~,ti.~~~~,J~
. "" •• '-'t;1c>n ••t~J",c'enalri'fWth'~_tb~.~· }:;Or,:~.i ..•·tt.ypunch ·op••.•...:;:

,. .' : '. " '. ,". ..... _,:i ',- .. , ':' .. " .-,."":,,,,:. - .. , ..... " " ,,_:' ,.," -', <'.. _ .... -c.,:- - >," .:' ~ , ,,',.. -.. .. -, , .... ' -.'1
.. _.. .. :' ." ',' ',' ," y~

anee 1.b~t entltled:t~ rece1VetM.t&Uo_.:;untter ..~~~..d.~1alon. ·rt14; ,
~;
"'1t) ·~u._r.'''tP~a_k.7Puncbop ••.•tonV\~t~.port&t 1onallc)w-,{

lIn0e .nCl.l1\otpaj'lrigotbttr.lriatb' ·.,robl_'. :theC~and ,forth-. t j~

~~
'.tte:r, tQthe U,n1.()nu "ll.H~" •.r. ,l'lQt.lthetM4'1~,_"pi1aOhU.t·' whleb~

7i-.y b,er ••.ted ~.tbAt.l"ftp.I"4) tb••·.•• r-d1>e+t••• :e ibatt~ __ no .r.pune;~

,~~~!O~ti'~~*~~i,~,(~(;~,;'#)l~i~~tOb.;~~,<.;'y.", .••,••..•.'., . ....•.~
..~4~"'~I11#· .• e:,il.w.,r~·.l!l•.$hliic._ ••..• , .~•. ,;•• 'toll-,t,'!';"i;I;2;:,;· ...·.jt, ..

,.' .' ... '., .• . <', ...",,':' ."... i',',; ",;,.',," !{:'
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