TO: All Staff

FROM: Darrel Mitchell
DATE: Friday June 18, 1993
RE: Employee Involvement Committees

Attached is some reading material regarding emplovee involvement committees that
may be of interest to you.



FOR IMMEDIATE RELEASE (R=1937)
Thursday, December 17, 1992 ‘ 202/632-4950

NLRB FINDS CCMPANY'S EMPLOYEE
PARTICIPATION COMMITTEES ILLIGAL

The National Labor Relations Board held in a decision released
today that Electramation, Inc. violated the National Labar Relations Act
by establishing and daminating five employee representation committees
which the campany set up to deal with problems relating to wages and
other employment conditions at its Elkart, Indiana plant.

The majority opinion, joined by Chairman James M. Stephens and
Members Dennis M. Devaney and Clifford R. Oviatt, Jr., emphasized that
the violation here was based on the particular facts of the case and that
itwasmtdetermininggérmallythatlabur—marmrtcooperatim
camnittees, operatmg under other circumstances, would necessarily be
faurd unlawful. Members Devaney and Oviatt filed separate concwrring
opinions, as did Member John N. Raudabaugh, who did not join the majority
opinion. Member Raudabaugh, concarring separately, set forth his own
guidelines and parameters for determining the legality of employer
conduct vis-a-vis such committees.

Affirming an Administrative ILaw Judge's finding, the Board
found that the "Action Committees" established by Electramation
constituted a labor arganization within the meaning of Section 2(5) of
the Act, amd were not simply "cammnication devices," as the company
claimed. Having established that the employee camittees were a labor



organizatim,ﬂueBoaxduertmtocachﬁematﬂmeazplcyerdmimted
and supported the camittees in violation of Section 8(a)(2). The Board
poirtedwtttattheomparxyorganizadmecmnitteeS,createdﬂxeir
murearﬂsm:cume,arﬂdetmi:adﬂ:eirfmntias. "he prohibition
agahstaplay;dmﬁntedmiasmsacartralaspectbfthemvs
purpose," it said.
'meompanysetupfivemdacmm:teesmhmarylsw,
afterrecew:mapet;tlms;gnedbysse:ployeesasldmmnaqamttto
rearsideritsmilateraldeciszmmdrcpanatteman:ebampmgrm
and a wage increase in 1989. Mﬂ:amﬂ:atitmtoqet
feedbadcabarte:ployeecax:ensthrax;htheaplayeembezsofthe
camnittees. supa-visorsarﬂmragerialpermlservedasmittee
nanbersarﬂﬂaedisa:ssiascanen:edcaﬂitiasofe:ploynsxt.
Anutthlaterthe'reanstersﬁnimmadeadenrdtothecmpany
fc:rreccgnitim. 'merewasmevidencematﬂxecmpanywasawareof
orga:uzmeffcrtsbythemmlithlstme Management informed the
mltteemanbersthatltcwldmlcmerpartlcmatemﬂ)ecamittes
until after the union election on March 31.
Infimlirx;thattheActimcamittesca'stiumedalabor
arganization, the Board stated that they. were created far, and actually
served,ﬂxepxpcseofdeali:qwimmnespaﬂeﬂtcvercaﬂitiasaf
a:ploywm,"arﬂﬂaat"tr\eirmprpcse,wastomgplayes'
disaffection concerning corditions of employment through the creation of
abilateralpzuoessinvolvirge:ployesarﬂmnagaﬂntinardertnwadx
bilateral solutions on the basis of employee-initiated proposals.” It

alsofanﬂthatatployeenmbersofﬂxecamittesactedina



representational capacity and the cammittees were an "employee
representation camittee or plan" as set forth in Section 2(5).

In concluding that the employer daminated and suppoarted the
camittees in violation of the Act, the Board stressed that the employer:
came up with the idea of creating the Action Camnittees; drafted the
written purposes and goals of the camittee; set the rule that an
employee could serve on only one camnittee; ard appointed a management
representative to facilitate discussions. Accordingly, the majority held
that, "the Respordent daminated the Action Camittees in their formation
ard administration and unlawfully supported them."

(Copies of the decision will be available to be picked up at
3:00 p.m., December 17, 1992, in the lobby of the Board's building at
1717 Pemnsylvania Averme, NW, Washington, D.C.)
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ldeas & Trends

January 20, 1993

Electromation appeals NLRB ruling

Wimberly & Lawson suggests that empioyers not be
discouraged from creating and maintaining
employee involvement committees

THE FEDERAL APPEALS COURT IN CHICAGO WILL GET
an opportunity torenderits opinion of Electromation’s
“action committees.” As reported in Issue No. 292 of
IDEAS & TRENDS, the National Labor Relations Board
held in Electromation, Inc. that the com-
THIS pany violated the NLRA by dominating
ISSUE employee involvement committees it set
up to address labor-management prob-
lems. The Board’s decision was narrowly focused on
the particular facts of the case, which was a disap-
pointment to many who had hoped the Board would
provide practical guidelines for lawfully creating and
maintaining employee involvement committees.

CCH will closely monitor the case’s develop-
ment and let you know what the court decides—
and how the decision impacts employers—as
soon as a decision is rendered. But what should
employers do in the meantime?

CCH took the liberty of posing this question to
the law firm of Wimberly & Lawson, P.C. Attor-
neys Martin H. Steckel and James W. Wimberly,
Jr., both principals at the firm, were gracious
enough to provide some useful guidelines to con-
sider in the wake of Electromation.

They note that employers should not be dis-
couraged by the decision from ““creating and uti-

lizing” employee involvement committees. When properly constituted and operated, such committees
““can be helpful in contributing to the smoother and more efficient operation of any business,” they
conclude, because the fact-specific nature of ‘Electromation, Inc. has not undermined or further limited the

IDEAs & TRENDS IN PERSONNEL is published biweekly by Commerce Clearing
House, inc., 4025 W. Peterson Ave., Chicago, lil. 60646. Included at
no additional charge with subscription to any one or more of the
CCH Human RESOURCES MANAGEMENT volumes: COMPENSATION V3

volumes), EEQ, PERSONNEL PRACTICES/COMMUNICATIONS, EMPLOY-
® MENT ReLATions (inciuding labor law), and OSHA COMPLIANCE.
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This issue is in two parts.
This is part one.

Smoking in the workplace

EPA identifies environmental
tobacco smoke as human
carcinogen; OSHA urged to control
workpiace exposure

Each smoker costs a company at least $1,000 a
year because of decreased productivity and
increased health care costs, CDC reports. Employ-
ers shouid therefore prohibit workplace smoking
to protect workers’ heaith, to reduce health care
costs, and to protect themselves from possible
future liability, concludes a coalition of health
associations.

A MAJOR ENVIRONMENTAL PROTECTION AGENCY REPORT
issued Januarv 7, 1993, concludes that secondhand
smoke i5 a human carcinogen responsible for approx-
imately 3,000 lung cancer deaths annually among non-
smokers in the U.S. The EPA study did not consider
nonrespiratory effects of passive smoking, but the
report noted that there is evidence suggesting that
environmental tobacco smoke (ETS) may be linked to
other types of cancers and to heart disease as well. The
report concludes that the widespread exposure to ETS in
the U.S. presents a serious public health problem and
classifies ETS as a “‘Group A" lung carcinogen—one of
the 10 substances, including benzene and asbestos, that

known human carcinogens.
o , B continued on the following page

use of ‘employee committees.””’In addition, the
maximum penailty — disestablishment of the
committee—is very minor, they add.

Some tips on establishing and operating

employee involvement committees are provided
by Messrs. Steckel and Wimberly on page 15.




Smniovee monitoring
continued fromp. 11

The employee was eventually discharged when
one of the recorded conversations revealed that she
had violated company policy by selling her lover a
keg of beer at cost. Just prior to discharge, the
employee was plz; ed a few seconds of the incriminat-
ing tape. One of the employers also disclosed the
contents of the recordings, albeit in general terms, to
the empioyee’s husband and her lover’s wife.

Although the employee was told that the telephone
might be monitored in order to reduce personal calls,
she was not informed that the phone was in fact
being monitored. Therefore, the employee’s consent
to the interception could not be implied, the court
concluded. Furthermore, consent was not established
by the fact that the extension in the employer’s resi-
dence permitted them to listen to calls made at the
store because the employee could detect, by an audi-
ble “click,” when the extension at the residence was
picked up.

Exemption for business use of telephone extension

The employers attempted to defend the telephone
monitoring by proferring what is referred to as an

exemption for business use of a telephone extension.
Two elements must be proved for this defense to be
viable:

1. the telephone company must supply the
equipment use for telephone monitoring or
that equipment must be connected to the
telephone line; and

2. the equipment has to be used in the ordirary
course of business.

Unlike the federal appeal court in Atlanta, the
federal appeal court in St. Louis rejected the argu-
ment that the extension telephone itself was exempt
equipment. The recording device, not the extension
phone, was used to intercept the calls, the St. Louis
court concluded. Furthermore, the recorder did not
satisfy the first element because it was purchased by
the employers, not provided by the telephone com-
pany, and it could not operate independently of the
telephone.

The court went on to note that even if the extension
phone intercepted the calls, the interception was not
in the ordinary course of business. Although the
employers had a legitimate business reason for
monitoring the calls in light of the burglary, the 22
hours of calls that were recorded were excessive
because they were monitored without regard to their
relation to the employer’s business interests. m

Electromation decision

Commentary by Attorneys Martin H. Steckel
and James W. Wimberly, Jr. of Wimberly &
Lawson, P.C.

continued fromp. 9

A few simple tips or guidelines in establishing and
operating employee committees will reduce even fur-
ther the likelihood of NLRB invoivement or personnel
problems which may resuit from a poorly operated
committee.

(0 Do not create the committee near-in-time or in
response to union organizing activity. If you do,
it will increase significantly the prospects of
NLRB litigation brought by suspicious union
advocates, even if the committee passes the
most stringent test under Section 8(a)(2).

(J Make it clear with the workforce and with
management from the beginning that the
committee does not function in a represent-
ative capacity. The committee members are
“individuals”” who may be designated from
various departments. However, they should not
serve as “‘representatives’ of the department.

0 Define committee goals and objectives which
emphasize their role in “mutuai or bilateral
education,” “communications,” “idea
generation,” “suggestions” or ““sounding

board.” Avoid terms which might lead the
committee to expect an unrealistically large role
in management decision making.

(] Establish that the committee is not expected
to become involved in setting wage rates,
reviewing benefits or directly involved in
management decision-making, except withina
very narrow range of discretion whichis outside
the normal “management prerogative.”’

(] Be very careful to avoid the “election” of
members or their long-term service in position.
(Service on the committee should be limited to
less than a year, preferably six (6) months.)
While you may wish to have persons on the
committee only from among those interested
in serving, have some objective mechanism
for selecting members, such as alphabetical
selection. This will reduce the perception or
expectation of some formal “representation”
right. It will also reduce the implication that the
committee is designated and directed by
management rather than a more open forum.

If you follow these few guidelines, you will reduce
significantly the prospect of being the subject of the
next Electromation-type case. In addition, it will
increase your chance of having an effective commit-
tee which will operate smoothly and does not evolve
into a Section 8(a)(2) violation or become a counter-~
productive force with which to deal. &
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Commentary/by Aaron B

MAKING TEAMWORK WORK—AND APPEASING UNCLE SAM

ornstoein

a more constructive re-
sponse: Employers should
take some cues from the
NLRB and give employees
more say in running teams.
The NLRB case involved
Electromation Inc., an Elk-
hart (Ind.) maker of electri-
cal parts. The company set
up five committees of up to
six employees and one or
twWo managers to deal with
issues such as pay scales for
skilled workers. Then the
Teamsters, which was try-
ing to organize Electroma-
tion, claimed that the ar.
rangement violated the
National Labor Relations
Act of 1935, Among other
things, that law bans sham
unions—groups that perform
some functions of labor un-
ions but are controlled by
management.
‘TAINTED. The NLRB decid-
ed that Electromation did

breach the law. The compa-

To hear many empioyers talk, you
would think the sky hard just fal-
len. They argue that a mid-)e-
cember ruling by the National Labor
Relations Board (NLRB) has dealt po-
tentially crippiing blow to empioyee
teams, which companies have set up
by the thousands in recent years. The
reason: to boost productivity and qual-
ity and restore U. S, competitiveness
(page 12). The board's decision already
has been appealed, and management
lawyers are advising companies to pre-
pare for years of litigation. But there's

wrote a brief in the case for t
Chamber of Commeree,

improving safety. for instance—
suspect. But all employee-invo

This needn't be, however. True,
teams that act in a representative fash-
ion on any condition of employment—

systems can be made legal. Manage-
ment still has the right to suggest that
they be formed, help set them
even finance them. The key
teams must not be dominated

he U.S. | at the American Civil Liberties Union.

Some proponents of team systems,
such as former Labor Secretary Ray
Marshall, point o Europe as a model.
In Germany, workers elect representa-
tives to a plant-level “works council”
that management must consult on most
decisions affecting empioyees, from
work organization to health and safety

now are
lvement

up, and | policies. The councils aren't unions and
is that | can't call strikes.
by man- | mackpoow reams. In the U. S., Gener-

al Motors Corp.'s Saturn Corp. is the
leading example of independent teams.

WHEN TEAMS ARE ILLEGAL.

A mid-December ruling by the Notional Labo
(NLRB) held thot employee teams created by
were illeqal Experis say that many companie

teams. Here are the primary factors 1o look for that could mean

o team viclates national labor law

R?I;RHEVS[”NiATION Does the t;cm addrés;i

nonteam employees ic., does it represent

SUB]E(TMAUER; Do these issues involve mo{f;rs such as

' wages, grievances, hours of work, or working conditions?.

MANAGEMENT INVOLVEMENT Doos the 1on

supervisors, managers, or executives onany issuee

- EMPLOYER DOMINATION Did the company create the team-
- or decide what it would do and how it would function?-

ssues affecting

There, groups of 5 to 15
workers perform managerial
tasks such as hiring. They
also elect representatives to
higher-level teams that
make joint decisions with
management on virtually
every aspect of the busi-
ness, from car design to
marketing to sticker price.
Saturn is unionized. but a
similar approach could ob-
viously work at unorganized
companies.

Most U. S. employers dis-
trust the works-council idea
as a backdoor organizing
tool for unions. And some
just don’t want to give up
so much power: Many com-

- <~ Ty e

r Relations Board
Electromation Inc.
s have simular

other workerse

panies have a narrow con-
cept of what teams are,
defining them simply as
groups of workers who find
ways to do their own jobs
better. But in a concurring
opinion to the Electromation
decision, NLRB member John

m “deal wilth” any

ny's teams elicited other workers’
views and dealt with traditional bar-
gaining issues such as wages and work-
ing conditions, so the board labeled
them “labor organizations™ as defined
by the act. It also found that the teams
were “dominated™ by management.
which formed them. set their goals,
and decided how they would operate.

Several NLRR members argue that
the Electromation ruling doesn't outlaw
work teams per se. But management
groups say that thousands of similar
teams exist. “The Electromation deei-
sion says that any employec-involve
ment program may be tainted,” Says
Arnold E. Perl. a Memphis lawver who

S

agement. The NLRB decision doesn't
say what that means. But board mem-
ber Dennis M. Devaney agrees that
secret-ballot elections of members:
would probably be one test.

There could be some others. Teams
might have wide latitude in deeiding
what issues to deal with and have the
right to meet apart from management.
Independent teams also couldn't be. dis-
mantled by exceutive whim—though
the law doesn’t require a company to
follow up on employee proposals, *Em-
ployers must decide if they really want
employees invoived. or if they want
to keep all the power,” says lowis L.
Maltby, an expert on workplace rights

N. Raudabaugh argued that even these
teams might be considered labor or-
ganizations under the broad definition
of the 1935 act, shouid someone press

be truly to empower employees on
teams. even if they represent only
themselves.

many - executives. But if Corporate
America is serious about teams—and
the results they produce—the Electro-
mation decision need be no more than
a healthy mideourse correction,

at point. So the best insurance may

That may sound revolutionary to

place editor.

Bernstein is BUSIVESS WEEK's Work-

HE WORKPLACE
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SAN FRANCISCO CHRONICLE
FRIDAY, JUNE 18, 1993

Labor Ruiing Causes a Stir

NLRB revives old ban on employee committees

By Carl T. Hall
Chronicle Stafy Writer

Everybody seems to desire more de-
mocraey in the workplace. Yet it turns
out what many cail “democracy” is ille-
gal in Amerieca.

The Nationai Labor Relations Board re-
cently found that seven employee commit-
tees set up by the Dupont company to deal
with safety and fitness ran afoul of a De-
pression-era ban on “company unions.”

The NLRB had reached a similar deci-

sion in an earlier case, involving a dispute
between the Teamsters union and an Elk-
hart, Ind., manufacturer cailed Electroma-
tion Inc. But management-aligned labor
experts nevertheless were startled by the
June 7 Dupont ruling.

“There was a feeling that the board
could not possibly have meant what it
said” in the Electromation case, said Garry
Mathiason, a San Francisco labor lawyer
who represents companies. “Then, lo and
behold, we get Dupont.”

An appeal to the federal courts is pend-
ing. The outcome has broad implications
for employers that have set up empioyee
programs such as quality circles, labor—
management safety committees and team
management groups. Washington, D.C,, la-
bor lawyer Charles Cohen said that Ameri-
can industry need not rush to “radically
change the way it operates” just yet. Even
if the NLRB is upheld, he said, it's possible

“for employers to sidestep the legal mine

tields if they pay close attention.

Employers face no grave penalties
even if they do misstep, other than the
disruption of having to dismantle a pro-
gram or redesign a committee. But if the
company winds up in a labor dispute, an

improperly handled worker-participation’

committee could become a problem.

“Employers have to be very careful
when ‘hey set up these committees now.:!
said Mbna Zeiberg, senior labor counsel &
the National Chamber Litigation Center in

WORKPLACE DEMOCRACY

Recent decisions by the Notionol labor
Relations Board established guidelines
for employers to follow when they
form commiitees of employees to han-
dle workplace issues such as safety and
quality controf:

B8 So-cailed ‘company unions’ — la-
bor organizations dominated by em-
ployers — are illegal. Workpiace
committees may fall into this category
if they are set up to ‘deal with’ the em-
ployer on a broad variety of issues.

Bl Committees that promote changes in
wages, hours and benefits — even a
tennis court — amount to ‘labor orga-
nizations,’ even if there is no formai
collective bargaining.

B Employees must be free to set the
agenda and effectively control such
committees, or they may be vuinerable
to legai challenge.

B 'Brainstorming’ groups are accept-
able as long as they serve merely in a
‘suggestion box’ function, passing
along information to management but
not advancing specific proposals.

Bl Even if a participation program runs
afoui of the law, the NLRB initiates no
action unless someone files a charge of
an unfair labor practice.

Washington, an affiliate of the U.S. Cham-
ber of Commerce.

Typically, the issue only arises when a
union or someone else finds reason to com-
plain. The NLRB does not initiate enforce-
ment actions; it rules instead only when
someone files a formal charge of an unfair
labor practice.

In the Electromation case, the Team-
sters alleged that the company set up .

NLRB: PageD2Col 4



NLRB: Board’s Labor Ruiing Causes a Stir

-From Page D1

worker-involvement programs in
order to thwart a Teamster orga-
nizing_ drive. The union later won
bargaining rights at the plant.
During the 1920s, company-
sponsored sham unions were a
common defense tactic used to sty-
_mie bona fide organizers. Disputes
on that issue have become rare in

recent years. The NLRB says that

of 9,300 cases it has handled during

the past three years, only about 20

% to do with a company-union
e

Meanwhile, business-school
journais for years have been en-
couraging American companies to
abandon their old-fashioned dicta-
torial ways and “empower” their
workers. Among the most promi-
nent champions of a team ap-
proach to management is U.S. La-
bor Secretary Robert Reich.

Stanford University law profes-

sor Willlam Gould, who has emerg-
ed as President Clinton’'s most like-
ly choice to head the NLRB, also is
a strong advocate of worker partic-
-ipation. Gould has said the laws
shouid be changed in order to re-
{gt;e some of the legal ambigu-

A little-known section of the
1935 National Labor Relations Act
makes it illegal for a company to
“dominate or interfere with” any
“labor organization” in their plant.

Nor are companies ailowed to pro-'

vide financial support to any such
“labor organization.” Even union-
backed worker

the law if employers provide even
so much as office space.

That's one reason the two re-.

cent cases have gained so much at-
tention. The decisions prompted
many empioyers to take a much
closer look at what until now has
been considered part of the corpo-
rate woodwork.

Legal experts at Wells Fargo
Bank, for example, have until now
left formation of workplace com-
mittees completely up to division-
level managers. Now, they have or-
dered a comprehensive review.

“We're pretty sure we are in
compliance but we are looking in-

. dgcisions,__- e

to it,” said a bank spokeswoman.
John Truesdale, executive sec-

retary at the NLRB, said most em-

ployers should have pothing to
worry about. He said fears to the:
contrary are based mainiy ona dis-
torted reading of the two recent

et .

“The employer that invites the
employees to volunteer for a com-
mittee, who then go and set their.
own agenda and give input into
workplace issues, there’s nothing
wrong with that,” Truesdale said..
“It's only where the employer
dominates the committee that you
have a problem.”

participation ‘|
_schemes technically may violate _

William Gould IV, a Stan-
~ ford University law professor
' and advoeate of union-backed

changes in federal labor law,
has emerged as President
Clinton’s likely choiee to head
the National Labor Relations
- Board.
ed within a few

ment is expect
days. Administration officials

of contenders for the post.
Stanford already has pre-

pared a news release in antici-

pation of the nomination. The

The Likely Labor Law.'Chief-

A White House announce-

* said that while no final decision-
. has been been made, Gould, 56,
is kmown to be among a handful’

Wall Street Journal yesterday.

reported that unnamed White
House offfcials had recom-
mended Gould for the job, and
that Clinton was expected to ap-
prove the choice.

The fiveemember NLRB ad-
ministers U.S. labor law, over-
gees union elections and rulesin.
disputes between unions and
managements. The board has
regional offices throughout the
country.

Gould, 56, was traveling yes- .
terday and could not be reach--
ed for comment. A former Unit-
ed Auto Workers staff lawyer,
Gould has been at Stanford
since 1872. He graduated from
the University of Rhode Island..
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DuPont Is Told
It Must Disband

Nonunion Panels

Worker-Manager  Teams
Set Back in Ruling
By U.S. Labor Board

By KEVIN G. SALWEN
' Staff Reporter of THE WALL STREET JOURNAL
WASHINGTON — In a major blow to
corporate worker-management teams, the
- National Labor Relations Board ordered
. DuPont Co. to disband seven such panels
- and to deal instead with the company's
- chemical workers union.
: At the same time, the board attempted
- to lay out how companies can set up the
. increasingly popular labor-management
: teams.
" The decision has been eagerly awaited
. by U.S. companies because it is the first
* major case to address the issue of safety
: committees in corporations where a union
. is present. Late last year, the NLRB
“ruled that worker-management teams at
Electromation Inc. of Elkhart, Ind., were
-illegal “‘sham unions’’ because they set up
*‘action committees’” at a time when the
Teamsters union was trying to organize
the plant.

The DuPont ruling is a blow to the
philosophy of Labor Secretary Robert
Reich, who is a strong advocate of worker-
management teams as a way of solving
workplace problems. Mr. Reich has said
repeatedly that he would seek legislation
protecting the sanctity of worker-manage-
ment teams if the NLRB's rulings have the
effect of stifling such groups.

Such legislation wouldn't be easy to
enact. Labor unions would fight efforts to
curtail their aiready dwindling muscie
within corporations, and they still hold
much sway within the Democratic Party.

The NLRB was unanimous in deciding
that the DuPont safety and fitness commit-

-tees were illegal “labor organizations”
under the National Labor Relations Act of
1935. The panels made decisions concern-
ing safety in DuPont's Deepwater, N.J.,
facility, but those determinations were
subject to the approval of management
members on the teams. the board said. The
union has several thousand members,
all at the Deepwater facility.

DuPont management dominated the
committees in other ways as well. the
NLRB decided. For example. the Wilming-
ton, Del.-based chemical company- set the
size of each panel. and determined which

memmmaaibba

puPont management dominated the
committees in other ways as well, the
NLRB decided. For example, the Wilming-
ton, Del.-based chemical company: set the
size of each panel, and determined which
employees wowd staff the committee if
more than the required number volun-
teered. It also reserved the right to set up
or disband any of the committees. Cumuia-
tively, the board said, that meant the
committees’ administration was domi-
nated by DuPont, rather than being an
equal labor-management team.

Moreover, ‘“‘some committees dealt
with issues which were identical to those
deait with”” by the Chemical Workers
Association — and with even greater suc-
cess, the board said. For example, the
Antiknocks Area Safety Committee got a
new welding shop for a worker who had
complained of poor ventilation, while the
union’s attempt to resoive the same prob-
lem had failed. .

Similarly, the committees decided on
incentives and awards for workers, areas
the NLRB said were *‘mandatory subjects
of bargaining.”

Still, the board attempted to create an
outline from which companies couid set up
teams. For instance, such committees
would need to avoid *‘dealing” with man-
agement as a union might. Specifically,
the board indicated that the committees
should exist *“for the sole purpose of im-
parting information . . . or planning edu-
cational programs.”’ .

In addition, the board suggested that
management not dominate the panels, but
rather be a participant with a commensu-
rate number of votes — notably a minor-
ity.

Meanwhile, the board singied out as
being legal the quarterly safety confer-
ences that'DuPont began in 1989. At those
conferences, the board said, it was an-
nounced that bargainable matters couldn't
be dealt with and that “‘the conference
wasn’t a ‘union issue.” "’

Only three board members participated
in the ruling, with Chairman James Ste-
phens recusing himseilf. Board member
Dennis Devaney issued a separate concur-
ring opinion in which he said he read the
law more liberally than his colleagues in
regard to labor-management teams but
that he also found DuPont's actions
“plainly unlawful.” Of the three members
voting on the case, Clifford Oviatt Jr.
already has left the NLRB. Another is
serving a ‘‘recess’’ appointment and is
likely to be replaced soon by President
Clinton.

DuPont officials say the seven commit-
tees in dispute were disbanded almost a
year ago.

Thomas L. Sager, DuPont’s managing
counsel, said the company will consider
whether to appeal the board’s decision to
federal appeais court.

Late last night, the lawyer for the
chemical workers, Theodore Lieverman,
said, *The union is the representative of
the empioyees for atl purposes. Our case
stands for a very simple, fundamental
proposition that if vou want labor-manage-

__ment cooperation. deal with the union.”
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A Worker-Involvement Program Violates Labor Law, U.S. Rules

By BARBARA PRESLEY NOBLE

' E'mployers, lawyers and business
trade associations expressed dismay
esterday after the National Labor Re-
ations Board ruled that an employee-
involvement program at E. 1. du Pont
-{ de Nemours & Company violated Fed-
eral labor laws.
" The board ordered Du Pont last
week to dismantle seven committees
established to deal with safety and
recreation issues at the Chambers
Works plant in Deepwater, N.J., and to
bargain in good faith with the plant’s
union, the Chemical Workers Associa-
tion.

The ruling comes six months after
the board came to a similar decision in

a complaint involving a nonunion com-'

pany. In the view of some experts on
workplace issues, the ruling threatens
the existence of employee-participa-
| tion programs, which hundreds of com-
panies have adopted in trying to im-
prove productivity and competitive-
ness.

" “A feeling of despair will set in after
‘| one reads the Du Pont decision because

once again it knocks down an employ-
ee-participation program,” said Ar-
nold Perl, a Memphis employment law-
yer who appeared before the N.L.R.B.
in the earlier case. ““It is limited to the
facts of the case, but it sounds repeated
warnings that participation programs
are at risk.”

The case began in 1989, when the.
Chemical Workers ' filed complaints!
with the N.L.R.B., charging that Du
Pont illegally set up and dominated
what were in effect labor organizations’
when it created committees designed
to improve safety and fitness. Estab-
lishing “‘sham'’ unions is a violation of
the National Labor Relations Act of
1935, also known as the Wagner Act.

The union also complained that Du
Pont refused to bargain, a move that
would also violate the Wagner Act,
bypassing the union and using commit-
tees to achieve its goals unilaterally.

A spokeswoman for Du Pont said the
company was disappointed with the
decision but has not decided if it will
appeal. “We are not abandoning the

idea of union-employee involvement,”
sald the spokeswoman, Lori Fenimore,
“Employee involvement is critical; it's
a matter of finding a way to comply
with the law.”

In their broad outlines, the Du Pont
committees represent the approach

| known as labor-management partici-

pation or cooperation or, usually in
nonunion settings, employee involve-
ment. As a practical matter, the ap-
proach often take the form of tabor- or
employee-management teams that
work together cooperatively.

Proponents of such teams say some
of the great success stories of. corpo-
rate America, like the turparound of
the Xerox Corporation, are built on the
labor-management lgooperation-model.
Labor - §ecretary: Robert Reich fre-
quently : promotes ‘labor-management
cooperation as a solution to the nation’s
global competitiveness problems.

But employee groups, especially
unions, have been skeptical, arguing
that “‘cooperation’ can easily become
‘‘cooptation.” They say it is casy for
companies to manipulate teams. Cor-
porations argue that they want to stay

within the letter and spirit of labor law,
but that they need guidance they have
not received in recent rulings. .
“We are very disappointed with the
decision,” said Daniel V. Yager, an
assistant general counsel at the Labor.
Policy Association, a Washington-,
based employers group. ‘A lot of peg-
ple had hoped we would get more clari-
fication as to what employers can and
can't do. We think the board wanted to -
rovide more clarification, but they |
ave made the issue more confusing.” ..

The decision had been anxiously .
awaited by both labor and employers
as a complement to the decision in a ,
case involving the Electromation Com- .
pany of Elkhart, Ind., a nonunion mak-
er of electrical parts. In that case, .
which was decided in December after.
an unusually intricate series of pro- .
ceedings, the board found that the com-.

any illegally created and dominated a:
{:xbor organization. The complaint was
filed by th:e teamsters’ union, which
eventually did organize Electromation.
The decision was deemed, at least by
the business comunity, as murky.



