
=--
2

3

"
~

;6 IN ARBITRATION PROCEEDINGS PURSUANT TO TITLE 102 OF.THE

ADOLPH M. KOVEN, ESQ.
304 Greenwich StreetSan Francisco, CaliforniaTelephone: (415)392-6548

.,
, CU~~TCOLL~CTIVEBARGAININGAGREEMENT BETWEEN THE PARTIES
8

9

1.2 INTERNATIONAL· BROTliERliOOPOF
El:.ECTRICALWORKERS, LOCAL1.3ljNIONNO. 1245, Alo'L-CrO,

10 ';In the Matte:r of a Controversy )
)

11 betwe~n )
)
)
)
)
)
)
)
)
)
)
)
)

OPINION AND AWARD
OF 'OrE

BOARD OF ARBITRATION
'le,PACIFIC QAS & !tECTRIC COMPANY,
16 Involving thegrlevance of.. il!.

This Arbitration arises pursuant to.AJ;reem~ntbetWeet1 the
NTERNATIONAL IJROTHERHOOD OF ELECTRICAL. WORKERS ,LOCAL UNION NO.

~,~,AFL-CIO, hereinafter referred to as the "Union, t, .and
".,~'

A?pfIC GAS &.ELECTRIC COMPANY, hereinafter referred to as the
23 "Company, It under which ADOLPH M. KOVEN was selected ,toserve as
24 6hairman of a Bo.ardof Arbitration. whose members a~so included
25 LAWRENCE N. l"OSS,Union Board Member ; MANUEL A . MEDEROS , Union
26 Board Mem1;>er;DAVID J. BERGMAN, 001t\P8JlY Board Member; and RAY T.
:2'1 BlJ1t'KIN, JR. ,Company Board Member ; and under which the Award 0 f
28 the Board of Arbitration would be final and bindinF- upon the
29 parties.
10 Hearing was held May 18, 1978;in San Eranaisco, California.
81 The parties were afforded full opportunity for the e~am~nation

./ j

·12 and cross-examination of witnesses, the introduction of relevant
LPH M. KOVEN
w COIt~"ATION
OdE, JULllII' CASTLE·
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OLPH M. KOVEN
AW GOR"ORATION
,"OUIl • JULlUI' CUTLE
.RII:II:_leH aTREIET

C •• lll) 382-e!548

JOHNL. ANDERSON, ESQ.
Neyhart, Anderson & Nussbaum
100 Bush Street, Suite 2600
San Francisco, California 94104

On behalf of the Company:
LAWRENCE V. BROWN. JR., ESq.
Pacific Gas & Electric Cornuany
245 Market Street
San Francisco, California 94106

Can the Board of Arbitration order
that the discharge of the grievant
be pursued under the l'rovisions of
Title 102, as supnlemented, of the
Physical Labor Agreement? If so,
was the discharge in violation of
the Agreement?
RF~LEVANT SECTIONS OF THE CONTRACT

TITLE 102
102.2 The decision of a majority of the Board

shall be final and binding ... orovided that such de-
cision does. not in any way add to, disregard, or modi-
fy any of the provisions of this Ap,reement.

102.6
j ects shall
established
pany within

Grievances on the followin~ enumerated sub-
be determined by the grievance procedure
herein, provided they are referred to Com-
the time limit specified:

(a) Interpretation or application of any of the terms
of this Agreement;

(b) Dischar~e, demotion, suspension or disciu1ine of
an individual employee;

(c) Disputes as to whether a matter is a proper subject
for'the grievance procedure.

It is the desire of Company and Union that griev-
ances be settled promptly. To facilitate their settle-
ment, grievances shall be filed on the form adopted for
such purpose and within the time limits established in
subdivisions (1) and (2) hereof:

(1) A grievance which involved the discharge of an
employee shall be initiated and processed with-
out undue delay, but 'in any event, such griev-
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ance ~hall be.filed not later than 14
calendar days after an employee's dis-
charge becomes effective. Company shall
make a written report thereon within 2
work days after receipt of Union's written
grievance .

(2) Grievances other than outlined in (1) above
shall be filed not later than 30 calendar
days after· the date of the action complained
of, or the date the employee became aware of
the incident which is the basis for the
~rievance and the Company shall make a writ-
ten report thereon within 7 calendar days
after receipt of Union's written g~ievance.

102.14 In the event of the discipline, suspension,
demotion or discharge of an employee, Company shall, at
Union's request, state in writing the reason therefor.

VI. EXTENSION OF TIME LIMITS
JThe purpose of providing for this procedure 18 to

encourage the expeditious resolution of grievances. For
this reason, the time limits provided herein are absolute.

17 connected with his employment: The Union filed a ?rievance to
18 challenge the suspension. The grievance was dischar~ed on
19 November 18, 1977, after the Comoany received notification that
20 he had pleaded "nolo contendere" to a felony. 'l'heUnion did not
21 file a second grievance to contest the dischar~e, and the issue
22 is whether its failure to do so precludes the grievant from
23 challenging the discharge under the grievance provisions in the
24 Contract.
25 After the first grievance was filed, the fact finding com-
26 mittee held a meeting regarding the suspension. However, at that
27 time, October II, the Company had no information regarding the
28 status of the grievant's case, such as the date of his trial and
29
80
51
32

the exact basis of the charges against him. The Company took the
oosition that it could not resolve the grievant's status until
final disposition of the criminal charges against him. Another
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1 suspension was discussed at that m~eting. The parties agreed to
2 refer xhe matter to arbitration •.but the Company refused to in-
a clude the propriety of the discharge in the issues to be arbi-
4 trated because the Union had not filed a secondgri~vance re-
~ gardirig the discharge.
6 According to the Company. the Union repres~ntative stated at
'I the meeting of the £actfinding Cormnittee that the Union was con-
e cerned that the grievant was not being paid during the period of
, suspension and that when the court proceedings were concluded. if

10 the Company discharged the grievant. the Union might agree with
11 the Company's determination that dischar.ge was justified.
12 In two prior situations in which an emoloye~ had been sus-
"13 p~nd.ed and then discharged. the union filed a grievance regarding
14 the suspension but did not fil~ a. later grievanc~!>rotesting the
~6 discharge. Nevertheless.' in those two cases the question of the
16 validity of the discharge was considered in the gr.ievance pro-
1'1 ceedings provided for in the Contract. The Company had denied a
18 number of grievances in the past because they were not timely
3.9 filed.
20 POSITION OF COMPANY:

21 The Union's failure to file a timely grievance protesting th
82 discharg~ and to first process the grievance through the lower
23 steps of the r;rievance procedure is improper. Theoarties have
24 agreed to an exhaustive and detailed procedure to handle griev-
26 ances. and the Union's demand that the discharge grievance be
26 heard even though no grievance has been fileda.mounts to a demand
2'1 that the whole procedure be scrapped. Under the Contract. the
28 grievance must be filed on a proper form with the proper person
29 (§I02.6). The time limits for filing and processing grievances
30 are the backbone of the grievance settlement procedures, and they
81 require that a grievance protesting a discharp,e must be filed
82 within 14 calendar days of the discharge. The time limits pro-

IOLPH M. KOVEN
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1 vided in the Contract are absolute ('Vl,Supplemental Grievance
2 Procedure). There is no provision for waiving t~e limitations.
3 While it is true that arbitrators do not favor final de-
• cisions based upon procedural defaults, an arbi~fator may not

;

6 change the 'J;>rovisions,ofthe Contract regarding time limits for
'6 the filing of grievances (Cement Asbestos Products.Co., 70 LA
, 180). The Contract (§102.2) provides that the Board may not add
8 to, disregard, or modify the Contract, and the terms of the sub-
9 mission agreemetlt itself, as set forth in a statement of the

10 issue above, reinforce this proposition.
11 The Contract treats discharge and suspension as different
~2 actions since various provisions refer to suspension or discharge
1.3 of an eIJlployeein the alternative (§102 .14, Title 7) . Thus , the
~4 filing of a grievance protesting a suspension does not amount to
16 ~ grievance protesting the discharge. A decision by Arbitrator
16 Burns reinforces this difference between.discharge and suspen-
l' sion, for it holds that although a discharge was not justified,
18 a suspension for a period within which the Company could investi-
19 gate the cause of discipline was allowaQle.
20 Although the U~ion contends that there is a past practice
21 in its favor, there are several distinctions between the situa-
22 tions upon which it relies and the present case. In the two
23

24

25

26
:2,
28
29

cases relied upon by the Union, the issues of the discharges were
raised in the first step of the grievance procedures within the
time frames within which the grievances could have been filed.
Secondly, the cases upon which the Union relies involved consider
ations of the grievance at levels below the Review Committee
level and such errors' are not precedent setting even if the com-
mittees at those lower levels erred in considerin~ the discharge

30 without the filing of grievances. ~bere timeliness errors have
31
52

been discovered in the Review Committee, the Company has rejected
the grievances because they were untimely filed.



1 The Review Committee h~s been dealing with griev~nce pro-
2 ceduresfortwenty-five years, and the two cases relied upon by
3 the Union cannot be permitted to override the language of the
•• Contract in the face of the well establishedrul~that even a
:i'clear waiver in some instances, but not others, cannot take pre-
6 cedence over clear and unambiguous language in the Contract.
, Where a contract contains clearandsoecific time limits for
8 filing. grievances and the parties have neither agreed to waive
9 such limits and there is not evidenc.a of lax enforcement or

10 waiver of the 'employee' s right to c*sim non-arbit-rability, an ar-
3.1 bJtrator would exceed his authority if he were to override the
3.2 clear time limitations set out in the contract (Gore Newspapers,
13 Inc., 63 LA 538).

14 POSITIONOFlTNION:
16 Contractual provisions for filing of grievances should be
16" construed to avoid forfeitures. The Company had timely notice
17 of the grievant "s claim from the filin~of a ~r1evance regarding
).8 the suspension,and it was not prejudiced by his .failure to file
19 an additional grievance when the suspens:i.onripened into a dis-

charge. In DowJonesand Company, 66 LA 1271, a fifteen month de-
~ lay in grieving an issue did not bar arbitration because the em-
22 ployerwas not placed at a disadvantage as a result of the delay.
2$ ; Many other a.rbitration decisions are consistent with this holding
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(Dow Jones and Company, 67 LA 965; Exhibitors Film Delivery &
Service, 67 LA 983; E. F. Hauserman, 42 LA 1076).

Here the Union filed a timely prievance at the time of the
suspension, and the subsequent discharge involved no new facts or
issues. The discharge should be ratipnally viewed as covered by
and incorporated into the original grievance. Indeed, the
Company had a greater awareness of the circumstances relating to
the criminal proceedings against .the r-rievant than the Union.
There is no action that the Company would have taken, nor did it
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1 quiremertt,would clearly be aoplicable. But where, as here, a
2 discharpe precedes a suspension, the past practice of the parties
8 has been to treat the two together so that a grievance chal~
" lenging the suspension has been treated as a grievance which
o also challenges the propriety of the dischar~e which follows.
6 The Union demonstrated that in two prior cases only a suspension
7 grievance was filed, but the propriety of the discharge was
8 nevertheless considered by the grievance committees as included
9 within the susl)ension grievance, without the filing of a separate

10 discharge grievance.
11 The Company challenges the past practice in various re~ards.
'12 It asserts, first, that the Union has demonstrated only two
18 grievances in the twenty-five years that the grievance procedure
14 has been. in effect where the filing of a discharge grievance was
18 excused, and that these two examples should not be deemed to
16 constitute a past practice. However, the Company presented no

.0" . .'
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is required in the suspension-~harge situation, so that it can-
not be assumed that there are any cases involving a similar situ-
ation in which a second grievance protesting a discharge was re-
quired. The only examples put forth by the Company regarding
past practice involved general timeliness requirements and not the
requirements .for grieving a discharge after a suspension has al-
ready been grieved.

Another ground upon which the Company challenges the Union's
shOWing of past practice is that in the t~'I10 cases relied upon by
the Union, the grievance committee meetings at which the dis-
charges were considered occurred within 14 days of the discharge.
But this factor is not directly aoplicable to the question
whether a second grievance is required. In any event, the griev-
ance committees in those cases simply proceeded to consider the
discharge issues without reference to timeliness or whether a



1 discharge grievance "was filed. In these circumstances, the fact
2 that the grievance he~rings ha,ppened to occur within the 14 day
3 - period is not a strong factor in the Company's favor.
•. Finally, the Company challenp.es the pastp'tiletice on the
~ground that the commit,tees which considered the discharges even
6 tho~ghno discharge grievances were filed were committees lower
7 than the Review. Committee, and that only the Review Committee
8 s.etsprecedent. But the issue here is not whether determinations
9 made by these lower committees set precedent but whether their

10 practice indicates that no second grievance is required where
11 a discharge follows a suspension and the suspension has been
12 ~ieved.
'18 Thus, the past practice favors the Union t s pos ition. There
14 are other factors as well which are in favor of the Union. There
10 is a very stronp.policy against forfeitures, and absent prejudice
l.6 to the opposing party in a dispute, arbitrators are reluctant to
1'1 impose a forfeiture. Although the Comoany is correct that time
3.8 limits for the filing of grievances are to be enforced in accord
19 with the provisions of the Contract , the. showing made by the
20 Union that both the Company and the Union have previously inter-
21 preted the Contract to eliminate the need fora second p.rievance
22 in a situation like the one here constitutes a convincing factor
23 in the Union.'s favor.
24 Another matter which cannot be ignored is that the investiga
20 tion and findings required for both the suspension and discharge
26 are substantially identical in the situation where a discharge
~7 follows a suspension.
as To require strict compliance with the 14 day provision for
29 the filing of grievance following a discharge is unwarranted as
30 here (1) the parties have previously interpreted the Contract not
81 to require a second grievance; (2) the Company has not been pre-
~2 . d . d' .. i i' i i' .JU 1ce 1n any way S1nce 1t s on not ce that ts act on 1mpos1n~
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·1 discipline based u-pon a particular event is being challenged;
'2 and (3) .support of the Company's position would result in a for-
S feiture since the validity of the discharge could not be chal-
" lenged.
a Thus, under all the circumstances, the Board of Arbitration

10
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may order that the discharge of the grievant be pursued under
the provisions of Title 102, as s·upplemented by the Physical Labo

8 Agreement. -With respect to whether the discharge was in violatio
9 of the .Agreement, since no evidence was produced on that question

that issue is not reached in this proceeding. JtfjJ

TheBoardof ::::rauon ~- ~~
der.rthat the discharge of the .~
grievant be. pursued under the pro-
visions of.Title 102, as supple-
mented py the Physical Labor Agree-
ment. With respect' to whether the
discharge was in violation of the
Agreement, since no evidence was
produced on that question, that
issue is not reached in this pro-ceeding. '.

Dated :( Y- ) l ,.1l
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~t.L/;.~
LAWRENCE N. FOSS, Union Board Member

Dat ed : /-2.. -[3 - Z5(,

~ ~ .~,... . " ··9tea ,~ .~F:;Jmpany .~~ember
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6 MANUEL A. MEDEROS, Union Board Member
'1

Jr~RmAN.colDPany Board MeiDber

~ompany Board Member
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