
REVIEW CASE #17

• ARBITRATION CASE #4

"DID COMPANY HAVE GROUNDS FOR INVOKING 205.11 or 1ME AGREEMENT
OF SEPTEMBER 1, 1952, TO RE"'ECT THE BI D or M -. FOR THE
"'OB OF TURBINE TENDER?"

TURBINE TENDER "'OB POSTED JULY 1, 1952. -, A RELIEF
TURBINE TENDER ~ HIGH PRESSURE FIREMAN, BID BUT A "'UNIOR E~PLOYEE
WAS SELEOTED BY TH~ COMPANY.

M HAD BEEN USED AS AN EMERGENCY RELlEr TURBINE TENDER
EIGHT DAYS IN FEBRUARY, THREE WEEKS IN APRIL AND A FEW DAYS IN MAY.
THE LAST ASSIGNMENT BEING MAY 31, 1952.

SIX SUPERVISORS HAD FILED REPORTS ON M • THE GIST BEING
THAT M WAS CONSCIENTIOUS, ENERGETIC AND HARD WORKING, BUT
UNDU~Y NERVOUS, £XCITABLE, ERRATIC IN EMERGENCIES; AND THAT IT WOULD
BE UNWISE TO PROMOTE HIM.

THE INVESTIGATING COMMITTEE WAS UNABLE TO AGREE ON A SETTLEM£NT
~ OF THE CASE. IT PROCEDED THROUGH THE VAR IOU8 STEPS OF THE GR lEVANCE

PROCEEDINGS ENDING UP IN ARB1TRATION.

COMPANY ~UST SHOW THAT SUFFICIENT FACTUAL EV.DENCE EXI8TS WHICH
SPECIFICALLY AND SUBSTANTIALLY PROVES THAT U • IS NERVOUS,
EXCITABLE AND ERRACTIC TO THE DEGREE WHICH PRECLUDES HIM FOR PER~
FORMING THE "'OB OF TURBINE TENDER.

THAT THEIR DECISION TO BY-PASS SHOULD NOT BE DISTURBED UNLESS
IT IS SHOWN. THAT THE SUPERVISORS ACTED IN A DiSCRIMINATING OR ARBI-
TRARY MANNER. THE BURDEN OF PROOF RESTS WITH THE UNION. THE SUPER-
VISORY REPORTS ARE SUFFICIENT TO SHOW THAT THERE WAS REASONABLE
GROUNDS FOR RE"'ECTING THE BID; THAT STANDING ALONE, WITHOUT INVESTI-
GATION OR CONSIDERATION OF ANY FACTS UPON WHICH THEY ARE rOUNDED,
THESE ~EPORTS, THOUGH THEY STATE OPINION RATHER THAN FACTS, CONSTITUTE
COMPETENT AND RELIABLE EVIDENCE.



~ ARBITRATOR CONCLUSIONS:
1. MUCH DEPENDS ON THE WORDING or AN AGREEMENT. MANY AGREE-

MENTS PROVIDES PROMOTIONS ON SENIORITY ONLY WHERE ABILITY
AND CAPACITY ARE RELATIVELY EQUAL. THIS AGREEMENT DOES
NOT ESTABLISH A STANDARD OF COMPARABLE ABILITY. TITLE
205 CLEARLY INDICATES THE SENIOR EMPLOYEE ~ILL RECEIVE
PREFERENCE UNLESS DISQUALIFIED UNDER 205.11. THE SENIOR
EMPLOYEE HAS A PRIMA fACIE CLAIM ON THE PROMOTION. THE
COMPANY SHOULD UNDERTAKE TO SHOW THAT THE EMPLOYEE DID
LACK KNOWLEDGE, SKILL, EfFICIENCY, ETC.

2. THE AGREEMENT DOES NOT LIMIT PROMOTION GRIEVANCES TO CLAIMS
Of ARBITRARY OR DISCRIMINATORY ACTS. SECTION 205.16 SHOWS
AN INTENT Of MORE THAN REITERATING THE SENTENCE IN 205.1
ON REVIEW OF "ALLEGED ARBITRARY OR DISCRIMINATORY DISREGARD"

3. THE SUBMISSION AGREEMENT Of THE ISSUE STATES "DID THE
COMPANY HAVE GROUNDS ••• ". THIS MAKES IT INCUMBENT ON
THE COMPANY TO PRESENT" GROUNDS FOR ITS ACTION.

4. THERE ARE CASES BOTH "PRO AND CON" ON THE ISSUE ON WHETHER
SUPERVISORY DECISIONS SHOULD BE UPHELD UNLESS UNION SHOWS
THEM TO BE ARBITRARY OR DISCRIMINATORY; BUT IT IS HAZARDOUS
TO USE SUCH CASES BECAUSE Of DiffERENCES IN LANGUAGE Of
COLLECTIVE BARGAINING CONTRACTS AND SUBMISSION AGREEMENTS.

5. HAVING CONCLUDED THE COMPANY MUST SHOW GROUNDS FOR DIS-
QUALifiCATION. WE DETERMINE THE SHOWING REQUIRED.

CONSIDERABLE WEIGHT MUST BE GIVEN TO SUPERVISORS CONCLUSIONS
WHEN SUPPORTED BY FACTUAL EVIDENCE.

HOWEVER, ONE MAN'S CONCLUSION TO ANOTHERS PERSONALITY ARE
NECESSARILY BASED ON FACTS AND OCCURRENCES AND SHOULD BE
BROUGHT OUT AS EVIDENCE EVEN THOUGH THEY ARE UNUSUALLY
DiffiCULT TO ELUCIDATE.

6. THE SUPERVISORS REPORTS WERE ACCEPTED OVER THE UNION'S
PROTEST. THE ARBITRATION BOARD REQUESTED THAT SOME OF
THE SUPERVISORS BE BROUGHT IN TO TESTIFY AS TO THE FACTUAL
BASIS fOR THEIR DEOISIONS. COMPANY ACCEDED BUT ARGUES
THAT THE REPORTS ALONE ARE SUffiCIENT.

THEY OITE VARIOUS CASES TO SHOW WITNESSES WERE ALLOWED TO
TESTifY THAT AN INDIVIDUAL WAS NERVOUS AND EXCITED. IN
THESE OASES, HOWEVER, WITNESSES WERE TESTIFYING AS TO HIS
BEHAVIOR ~ A PARTIOULAR OOOASION - E.G. AT THE TIME Of
ARREST. THEY WERE NOT DESCRIBING HIS PERSONALITY IN
GENERAL. FOR THIS REASON THE CASES CITED ARE NOT STRICTLY
IN POINT.
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UNDER THE "INTIMATE ACQUAINTANCEII RULE A SUPERVISOR, IS
CERTAINLY COMPETENT TO TESTIFY ON THE MENTAL CONDITION OF
AN EMPLOYEE WHO HAS WORKED UNDER HIM FOR A CONSIDERABLE
TIME. THE REPORTS ARE CLEARLY ADMiSSABLE. BUT, THEIR
SUFFICIENCY IS ALTOGETHER ANOTHER MATTER.

THEY DO NOT PROVE THE POINT SUT ONLY REAFFIRM THE ULTIMATE
FAOT TO BE PROVED. THEY CANNOT TAKE THE pLACE OF EVIDENOE
CONCERNING SPECIFIC OCCURRENCES WHICH LED THE SUPERViSORS
TO THEIR CONCLUSIONS. THE COMPANY WAS ~USTIFIED IN RELYING
ON THESE REPORTS, BUT THE ARBITRATION BOARD IS NOT RES-
TRiCTED TO THEM.

WHILE CONSIDERABLE WEIGHT IS GIVEN TO SUPERVISORY ~UDGMENTS
WHICH ARE BACKED BY SUBSTANTIAL EVIDENCE AND APPEAR R~ASON-
ABLE, IN ARBITRATION, ALL AVAILABLE FACTS MUST BE PLACED
ON THE TABLE IN ORDER TO DETERMINE WHETHER THERE 'A' SUB-
STANTIAL BASIS AND THE ~UDGMENTS WERE REASONABLE.

THE UNION HAS PRESENTED A~GUMENTS SHOWING M HAS PER-
FORMED IN THE ~OB AT VARIOUS TIMES. THAT HE HAS BEEN EMPLOYED SINCE
1943 AND THESE QUESTIONS WERE NOT RAISED TILL 1952.

THIS BOARD FEELS THE CHARACTERISTiCS BEING QUESTIONED MIGHT
NOT HAVE BEEN SO IMPORTANT IN THE ~OBS MI 1 PREVIOUSLY HELD •

• THIS PARTICULAR ~OB IS ONE OF IMPORTANQEAND IS PERFORMED IN ISOLATION,
AND FURTHER THAT PERSONALITY CHANGES OFTEN OCCUR OVER A COURSE OF
TIME.

COMPANY SUPPORTED THE SUPERVISORY REPORTS WITH TESTIMONY OF
ACTUAL INCIDENCES TO PROVE THE CONCLUSION DAAWN. CONSIDERABLE
DETAIL WAS SUPPLIED. IT CAN BE FAIRLY CONCLUDED FROM THE TESTIMONY,
THAT THE AGGRIEVED DOES HAVE DIFFICU~TY AT TIMES OF CRISES.

KEEPING IN MIND THE DIFFICULTY OF PROYING PERSONALITY TRAITS IN
~UDICIAL PROCEEDINGS WE BELIEVE THE COMPANY HAS SHOWN THAT THE
AGGRIEVED IS IN FACT NERVOUS AND EXCITABLE IN EMERGENCIES. IN VIEW
OF THE ~OB DUTJES AND RESPONSIBILITIES OF TURBINE TENDER ~OB WE FEEL
THE COMPANY ACTED REASONABLY.

WE HAVE CAREFULLY STUDIED THE EVIDENCE SUPPLIED BY COMPANY AND
UNION RELATING TO THE TEMPERAMENT OF THE BIDDER AND CONC~UDED THAT:

COMPANY DID HAVE GRO~NDS FOR INVOKING 205.11 TO RE~ECT THE BID
OF MI FOR THE ~08 OF TURBINE TENDER.
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* * * * * * * * * * * * * * * * * ***************

International Brotherhood of
Electrical Workers, AFL

Local Union 1245

A Colle cti ve Bargaining 19reellent of September 1.

1952 between Pacific Gas and Electric Companyand Inter-

national Brotherhood of Electrical Workers, Local Union

1245, provides in Title 102 for the submission of certain

unre so1ved grievances to an Arbitration Board for final

and binding determination. Pursuant to this Title an

Arbitration Board was constituted to decide a controversy

designated as "Arbitration Case No.4." The Board con-

sists of Ronald T. Weakley (replacing RaymondF. Michael)

and Elmer B. Bushby, appointed by the Union; R. J. Tilson

and H. H. Jackson, appointed by the Company;and Arthur M.

Ross, ImPartial Chairman. Hearings were held at San Fran-

cisco on June 16 and 22, 1954. Post-hearing briefs from

both parties have been received and considered. In addi-

tion Board MembersWeakley, Tilson and Ross visited the

Oompany'sStation "0" at Oakland to observe the job duties

of the station crew.

The jurisdiction of the Board in this case is estab-

lished and limited by the parties' Submission Agreement,

which reads as follows:
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ARBITRATIONCA~ENO. i

The sole issue for determination in the above
numbered case 1s:

Did the Companyhave grounds for invoking
Secti on 205.11 of th e agreement of Sep-
tember 1, 1952 to raje ct the bid of ') \£

l for the job of turbine tender?

L became an employee of the Companyon

April 1.1,199-3, bfriag in &$ ,a ,Tr~neeat StationC.Bis

.pl.oYBlentr'cQr'd $howsllumerous'transfer~and pro motions,
'- .. - • -.. . - ..;;. ;·C ..•.... - ,- . - :.--, L' .

the most,recent of ':Whichwas his assignment' as Emergency"

Relief •. Turbine Tender and High Pressure Fireman on

January 1, 1952. (Previously he had served tElllporarily in

this capacity for about aDX)nth, and had been assigned to

the turbine deck on six occasions). In the Emergency

Relief position he worked as Turbine Tender for eight days

in February 1952, about three weeks in April, and a few

days in May. The last date on which he was assigned to

the turbine deckuna,ccolQpanied by another employee was

May31, 1952.

Meanwhile, during the Spring of 1952, it had become

evident that a regular pas ition of Turbine Tender would

soon becomeavailable because of the imminent retirement

"in line" for this vacancy by virtue of his sen iori ty and

his pJ..ace in the line of progression, Managementdecided

that he was not qualified for the positi on. At the request

of their superiors, six supervisors filed reports on



working, but unduly nervous, excitable and erratic in

emergencias; and th at it l«) uld be unwise to promote him.

Certain of the reports discussed his suitability for pro-

IOOtionto Water Tencieras well as Turbine Tender•

The Turbine Tender vacancy was fOrBlallypos ted .on

July 1, 19S2.

ployeewas selected.

1 bid tor the j9b put a junior eJI1-
. .. - ,.. .

ance, protesting the rejection of hisbid,Das beennego-

tiated through the grievance procedure in accordance with

Title 102 and serves as the basis for the present arbitra-

tion. At one step in the .procedure an investigation was

madeby an "East Bay InvestigatingCoDlD1itte~" consisting

of the Com,pany's Personnel Supervisor and the Union'sBusi-

neas .Representative for the EastBclY Division. Their joint

report and separate recolllDendationshave been' admitted as

evidence. Testilnony at the bearing, however, irliic ated

that the report was inaccurate in certain particulars; and

it should be deemedcorrected in those respects.

r. What Must be Shownto JustifY Disgualifica tion under
Title 205.11 of the Agreement1

The parties are in basic disagreement over the ques-

), tion of what kind of showingmust be madeat ·the arbitration
'1

a senior employee. The Union holds that the Arbitration

Board must "determine whether there exists factual evidence



sufficiently specific and substantial to persuade it that
I ~ is nervous and excitable to a degree which precludes
I! him from properly performing the job of Turbine Tender. If
II the Board does not find the evidence of a sufficient, spe-
I,:

I cific and substantial character to so convince it, it must,

Company, on the other hand, argues that its decision should
not be ~is~urbedunle~s it be .shown that thesuperyi,ors
acted arbitrarily or in a discrwna.tor-y faShio,n; and that
the Union has the burden of making ··such a showing. (Company
Brief, pp. 34-35). The Company contends that the super-
visor-y reports of April 1952 (which characterize ~
in general terms as nervous and excitable) are sufficient
to show that there were reasonable grounds for rejecting
his bid; and further, that "standing alone, without investi-
gation or consideration of any facts upon which they were
founded, these reports, though they state opinions rather than
facts, constitute competent and reliable evidence of Mr. ;

"l'S temperament." (Company Brief, p. l3).
Our concl usions with respect to the problem of evidence

and proof are as follows:
1. Much depends upon the wording of the Agreement pro-

visions in the particular case. Many collective agreements,
for example, provide that the senior bidder shall be pro-
moted only when ability and capacity are relatively equal.
The Agreement here at hand, however, does not establish a



that senior employeeswill receive preference unless dis-

qualified under 205.11, which reads,

"Notwithstanding anything contained in this
title, Co~panymayreject the bid of any
employeewho does not possess the knowledge,
skill, efficiency, adaptability and physical
ability required for the job on which the bid
is made."

Thus the SlDior employeehas a prima facie claim on the

promotion. Ifthe9lau. is rejected \U1der205.11, the

party rejectingitlil01.1:ld utleiertake to showthat the

••p19y~wasd.isqua.llried for .l.ack of mowledge, skill,

efficiency, etc. To hold otherwise would place on the

opposing party the di£fieult burden of proving a negative:

that the employeewas not disqualified for any reason.

2. The Agreementdoes not limit promotion grievances

to claims of arbitrary or discriminatory action. Title

20t.l, it is true, proVides that ttany alleged arbitrary

or discriminatory disregard of this [promotion) policy

shall be subject to review under the grievance procedure. "

Howeverthe parties also incorporated Title 205.16,which

reads,
"Anyemployeeaggrieved by Company'sapplic ation
and interpretation of the seniority and job bid-
ding policies established herein maythereon invoke
the grievance procedure of this agreement."

It is a familiar principle of construct ion tbat distinctive

meaningshould be assigned to 'language 'Whereverpossible.

Whenthe parties adopted Title 205.16 they presumably

intended more than to reiterate the quoted sent ence in



Title 205.1. Therefore a claim that a promotion decision

was clearly erroneous is reviewable in the grievance pro-

cedure even if there be no allegation of arbitrary or

discriminatory acti~n •

.3. The wording of the Submission Agreement is like-

I==~::~f:~ei~=:C::::::a~~:~::::e f
grounds for its action. Certainly the party which affirms, 'I

a'propositi~n bas the obligation of demonstrating j.t.~

The stated issue is whether the Company

4. There are pUblished arbitration awards in promo-

tion cases holding that supervisory judgments should be

upheld unless the Union can show that they were arbitrary,

discriminatory or grossly in error. (See, for example,

Merrill-Stevens Drx Dockand Repair COmpanY,6 LA841;

Lionel Corporation, 7 LA121; DurhamHosierYM111s, 12 LA

311)• However, there are more n\UDerousawards holding

that managementmust justify its decisions with factual

evidence. (A few of these awardsareCbas!Qopper and

Brass Company,11 LA709; Columbia Steel Company,1.3LA366;

Illinois Bell Telephone Company,14 LA1021; Public Service

Electric and Gas Company,12 LA.317; Ford Motor Company,

2 LA374). It is hazardous to generalize from these pub-

lished cases because of differences in the language of

the collective bargaining contracts and submission agree-



5. Having concluded that the Companymust showthe

grounds for disqualification, we mayturn now to the char-

acter of the showing required. Considerable weight should

be given to bona fide ,conclusions of supervisors when sup-

ported by ~ctuat~idenc;. In the first place, a super-

visor is respGnsible for theetficient performance of his

unit and has a legitima tecon'Cernthatemployees be prop-

erly assigned to achieve this ()Qjective. IIitheseeond

place. he has a deeper and moremtimate aequaint,~cewi th

the menunder his charge.than anar.l:>itrator is able to

acquire in a brief bearing.

It should also be recognized that personality traits

such as nervousnesS and excitability are difficult to

demonstrate in a judicial proceeding. If a manwere dis-

qualified for lack of knowledge, the deficiencies in his

training and experience could be readily pointed out. Psy-

chological characteristics are more subtle and therefore

less susceptible to iron-clad proof • Nonetheless theY

mayplay a crucial part in a promotion decision. Whenall

is said and done, however, one man's conclusions as to

another man's personality are necessarily based on facts

and occurrences. Such facts and occurrences should be

brought out as evidence even though they are unusually

dii'ficul t to elucidate.

6. The supervisors' reports of April 1952, character-

izing M':- 's personality in general terms, were

accepted as exhibits over the Union's protest. However,



the Arbitration Board requested that someof the super-

visors be brought in to testify as to the factual basis

for their conclusions. The Companyacceded to this request,

but argues in its Brief that the reports were sufficient.

The Companycites several California cases in which

witnesses were permitted to testify that an individual was

nervous or excited. (Holland v. Zentner, 36 P. 930; People

v.Wong Lougg, l14P.829; pegplev • Manoogian, ?5P.177).

In these cases the witnesses we~ .perinit ted to testify as

totheindi vitiual 's delEanor and behavior .sn ~ particular

occasion - .e.g. at the time of arrest. They did not under-

take to describe his personality in general. For this

reason the cited cases .are not strictly in point. Under

the "intimateacquaintancett l'Ule,however, a supervisor

is certainly competent to testify on the general mental

condition of an employeewho has workedunder his charge

for aco~siderableperiodof time. ThesupernsC?rs'

reports were. clearly admissible and were properly admitted •

But their sufficiency is another matter al'togetherfrom

their §!dm1ssibilitx. The ultimate fact to be proved by the

Company,in order to sustain the conclusion that Malcomson

was properly disqualified, is tha t m is excessively ner-

vous and excitable for the position of Turbine Tender.

Without questioning the sincerity of the supervisors' re-

ports, in the con'text of this case they amount to reaffirma-

tions by agents of the Companyof the ultimate fact to be

proved. They cannot take the place of evidence concerning





considerabl e "stand-by" element in the job; so that steadi-

ness and dependability are at a premiumwhen emergency

develops. Moreover, perso nality changes often occur in an

individual over the course of time.

The Union also stresses the testimony of Dr. John

Alden, a practicing psychiatrist who examinedMr. K

at the Unionts request. What Dr. Alden found is that M;

\ .18 free from paranoid , manic-depressive or other

psychotic tendencies. Wecert$.inly.accept this findillg.

ness or exci tability sufficient to dis qualify him for this

particular assignment.

Onthis score Companywitnesses described a large

numberof specific occurrences of the type Which led to

their judgment concerning him. Considerable detail was

ing these occurrences. Space does not permit a detailed

account of each incident. It is true, as the Union points

out, that none of them can be classified asmajor.'M -

i has not been responsible for damageto equipment or

injury to other personnel. Hehas not neglected his duties

ani, except in one case, has not wilfully disregarded the

instructions of his supervisors.

It can fairly be concluded from the testimony, how-

ever, that M. - does tend to lose perspective when

things go wrong. He does have difficulty in distinguishing

between a minor difficulty and a major crisis. He does
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becomeexcited and somewhatdistraught when unusual inci-

dents occur. He is apt to lose track o£ details and rela-

tionships which he really knows. What is more serious,

when encountering di££icultieshe tends to reject assistance

£rom higher-rated employees and memberso£ supervision.

There is clearly a de£ensive element in this attitude:

Ml - _.J appears to believe that his skill and judgment

~ eb~ing qu.estioned, and becomes angry whenth esuperviaor

and the Water Tender proffer_help in. accordance with ~ eir

duties. On.D10rethan one occasion he bas thrown downhis

gloves and walked away under these circumstances. With

respect to one operating procedure, he believes that an

explicit shop rule should be disregarded on the ground that

another procedure is faster and equally sa£e. Better jUdg-

ment, of course, 'WOuldpersuade him to accede to the rule

even if he deemedit unnecessary. But here again, an undue

sensitivity concerning his "know-how"in the operation of

boilers seems to be involved.

leepiug in mi_d thetii£ficulty of proving personality

traits in a judicial proceeding, we believe the Companyhas

shownthat M - is in £act unduly nervous and exci t-

able in momentsof emergency. In view of the job duties

and requirements of the Turbine Temer classification, we

concluie that the Companyacted reasonably in rej ecting

his bid. For this reason the issue submitted to us will be

answered in the affirmative.



The Companydid have grounds for invoking Section

205.11 of the agreement of September 1, 1952 to

The tollo.wlng me.'_r8 of the Arbltl'atlon Board concur in the
above dec181on:


