
REVIEW CASE #8
ARBITRATION CASE #2

WERE 51 " M - _
B" M AND . Wt. _ "REGULARLY
EMPLOYED IN A fLOATING CREW" WITHIN THE MEAN-
ING Of SAID SECTION 301.1 ON FEBRUARY 1, 1952,
THE DAY ON WHICH THEY WERE LA1D OFt AT STOCKTON,
CALIFORNIA? (JOINT EXHIBIT 1)

If SECTION 301.1 Of THE AGREEMENT IS VIEWED EXACTLY AS WRITTEN,
THE COMPANY'S CONTENTION IS NOT SUSTAINED. THERE IS NOTHING IN THE
AGREEME~T WHICH PROVIDES DIRECTLY OR INDIRECTLY THAT, FOR AN EMPLOYEE
TO BE "REGULARLY EMPLOYED" IN A FLOATING CREW, HE MUST HAVE BEEN
TRANSfERRED AT LEAST ONCE BEFORE OBTAINING SUCH STATUS. NOR DOES
THE LANGUAGE PROVIDE THAT SUCH STATUS IS OBTAINED SIMULTANEOUSLY AT
THE TIME or THE fiRST TRANSFER. AND CERTAINLY NOTHING IN THE AGREE-
MENT INDICATES THAT SECTION 301.1 IS ONLY LIMITED TO THOSE EMPLOYEES
THAT THE COMPANY TRANSfEBS.

ON ITS fACE, SECTION 301.1 IS CLEAR THAT IN ADDITION TO THOSE
EMPLOYEES WHO MIGHT BE TRANSFERRED. BY THE COMPANY, IT ALao INCLUDES
EMPLOYEES IILAID OFFII AND REHIRED WITHIN THIRTY DAYS.

ACCEPTING THE COMPANY'S CONTE~TION AS TO PAST PRACTICE, THIS
MAY 8E RECOGNIZED AND GIVEN WEIGHT, PROVIDED lT IS USED AS AN AID
TO INTERPRET ALL Of SECTION 301.1. BUT PAST PRACTICE MAY NOT BE
USED TO WIPE OUT THE SUBSTANTIVE fEATURES Of SECTION 301.1 AS
APPL IED TO "LA ID Ofrll EMPLOYEES. Ir THE PAST PRACTI CE IS APPL lED
EQUALLY TO BOTH IITRANSfERRED" EMPLOYEES AND "LAID OFF" EMPLOYEES,
THEN IT MAY BE CONSIDERED AS APPLICABLE TO SECTION 301.1.

IT IS CLEAR fROM THE RECORD THAT THERE IS NO EVIDENCE INDICA-
TING THAT THE UN10N AT ANY TIME SPECIfiCALLY AGREED TO ELIMINATE THE
OPERATION OF' SECTION 301.1 TO "LA1D OFr" EMPLOYEES. THUS, WHETHER
CONSIDERED IN TERMS Of THE SPECIfIC LANGUAGE Of THE AGREEMENT, OR
WHETHER CONSIDERED IN TERMS or PAST PRACTICE, EQUITABLE APPLIED TO
ALL EMPLOYEES COMING WITHIN SECTION 301.1, IT IS CLEAR THAT THE CLAIM-
ANTS IN QUESTION WERE "REGULARLV EMPLOYEDII IN A fLOATING CAEW WITHIN
THE MEANING OF SECTION 301.1, SINCE THEY WERE RE-EMPLOYED W'THIN
THIRTY DAYS IN ACCORDANCE WITH THE PROVISIONS Of SECTION 301.1.
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MEANING Of SECTION 301.1 ON FEBRUARY 1,
WERE LAID OFf AT STOCKTON, CALIFORNIA.
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In the Matter ofa Oontrovers,. :
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It regulul,. ••plopd :lna· t'loat-:
1ng cl"e.•• 1thin the .eaning ot' Seo" :
tlon)Ol.l on ,..bruar7 1, 19$2, the :
day on Whioh the,. ".re la1d off at :
Stockton, Oal1t'ornla'" :

I------------------

Inyolving approprlate determ1natlon
anddlsposlt lon of tb.e lssu.: -.ere

- - •. _._......a_. T -

OP IN ION AllD DEOIS ION

iJai/ll~ If;1

_ _ "regularly
employed in 8. f'loat1ng or •••• within the mean-
ing of said Seotion 301.1 on Pebruary 1, 1952,
the day on -niah they were laid off at Stock-
ton, California' (.Toint Exhibit 1)

Section 301.1 When an employ.e who
ls regularly employed in a floating crew at the
established Company rate of pay is transferred
from a present job to one at a new locatlon,



or when any such e.ployee 1s re-employed at
a new location, within thirty ()o) days atter
lay otr tor lack ot work at a previous loca-
tion, he shall be entitled to an expense
allowance under Section 301.) hereot provided
he remains on the Job tor a minimum ot twenty-
eight (28) consecutive days or as long a8 his
services are required, whichever period is
shorter.

1952, they were 1ald ott at Stockton tor lack of work; on
Pebl'uar, 18, 1952, the, were re.e.plo,.edat Panoche Substation,
19 miles from Mendota and 100 m118S trom Stockton ( Tr. p. 9).
Most ot the claimants had worked at Stockton tor about three
years ('1'1'. p. 8). The claimants when working in Stockton were
members of a crew engaged in the maintenance and installation of
gas mains and service. ('1'1'. p. 10).

That when the olaiaants ••re employed at Stookton
they became members of Ii tloating crew and were "regularly
employed in a floating crew" within the terms of Sec. 301.1

is required as a prerequisite to " •••attaining floating crew
status;" that since less than thirty days elapsed between the
claimants' layoff at Stockton and re-employment at Panoche,



the claimants therefore are entitled to expenle mone1 under
8ec" 301,,1; that both a strict legal interpretation of Seo-
tion .301.1 "••"as well as a conaideration ot theequitie. in-
volved""." au.pports the Union's contention 1.nthis case (Union
Brier. pp. 2.4).

COMPANY'S POSITIOJU

That the pbras. 1n Section .301.1 at is.ue 1s
"regularly employed in a floating cre.~" that the phrase 1.
ambiguous. that an employ.e do•• not become a .e.ber of a
floating or•• until he "•••has floated at least once;" that
is, until he haa had at least one transfer .from a Job to another
on Gompany instructions; that an ••p10yee do•• not beco •• a
member of a floating crew on his first e.plo,..nt (Oompany's
Brief, PP. 3, 6-7); tl'1atthe Co.pany's position is sustained
by practice or cuatom; that the Union haa by its actions
acquiesoed in this interpretation or Section .301.1, that
claimant. were not transferred t'romStockton to Panoche; that
clatmants, not having b••n transferred prior to their emplo,.ent
at Stockton, did not aoquire floating orew status which
It ••• qualU'ied them for expenses when they obtained employment
at •••" Panoche (Company's Brief, p. 10).

DISCUSSION:
On its race, Section 301.1 provides that employees



who are ,regularly employed in a float1ng erew aarunder cer-
tain circumstances reoeive an expense allowance under Section
301.,3. The events which may quall1':r an employee tor an ex.
pense allowance are two:

1. It he 1. transferr.d trom a present job to one
at a new ~ocatlon. Sere1n&t1ier, suoh em.ployee will be referred
to as a Ntransferred" ••p~oJ'.e.

2. If b.e is "- ••ploJ.d at anew looation within
thirty days after lay 01'1' tor lack of .•.ork at a previous loca-
tion. Hereinatter, 8uch an employee w11l be referred to as a
"laid o1'f" .mplo,.ee.

For e1ther a "transferred" or "la1d ofr" employee
to be eligible tor expenses, he must have been "regularly
employed in a floa:t1ngor.w. n !hUs, weare mainly concerned w1th
the meaning of the words "u. regularly e.plOled 1n a floating cr•.•.•"
The underlined words are those which particularly require detini-
tion in this ca.e.

First, what is a "floating cr •.•.?" According to
Company witnesse., most or the crews in the general construction
department are floating crews. Such crews could number trom
two to three Blen or up. They a re designated as floating crews
because they "•••are SUbject to transfer to any location in the
P. G. & E. s18tem." All .mployees hired in the general oon-



.truction department are assigned to SODle crew (Tr. pp. 48-49).
The basic difterences between the parties see. to be

The Union contends that once an employee is aS8igned
to a "tloating" cr•.•., he becOla.s regularly employed 1n such a erew.

The Oompan7 distinguishe. between tn. "transferred"
em.plo,.eeand the 'laid ctt"emplo;yee. In the case or either
type of employee, the Company contends that he .uet have fl... .t

le ••t one trlU'laterfrom. Job to another en Compan,. instructiona"
before be becomes regularlr ampI-oyed 1n a floating cr... How-
ever, the CODlpan,.applies diffe.rent standards to each or these
classes of employees as a oondition of their obta1ning floating
ere•. statu ••

Example: Eaplo,..e hired at A and transferred by
the Qoapany to B (other qu.alirieatlons being met) 18 considered
eligibile for expen.e under Section )01.1. This ••plc,._, be-
oause he was transferred, acquired proper ItatuB "coincident
with the tran.rer." (Ooapany Brief p. 8) That 1s, the trans-
terred employee, simultaneously with his transter, became a
regularly employed member of • tloat1ng crew, (Tr. pp. 52-54>

However, if this lame employee were hired at A,
laid o~f there for lack of work, and then was re-employed at B
within thirty days, unless be had a previous 1Jtransfer" on his record,



he was not ent1tled to expense. und.r Sectlon 301.1. (Tr. p.
SO)

The "laid oft" employ.e does notaccord1ng to the
.Company .1aultaneous1, attain the stat11s ot a regular _ember
of a tloat1ng craw by ba1ng re-eap1o,ed within the thlrty 4a7
parlod. In this llIportant regard the~tore the "lald orr"
_aployee 1s treated dUrerent17· thlq1 the "trlUUJfe17ed" aap1o,e ••
I••n though both th••• c1••••• of a.pl.,.a. are covared bT Sec-
)01,1. Ilnd that.•• ctlon contains notb,1ng on its face indioating
that theT should be treated dlfterent1y_

It .ar be helpful to revle. the dev.lopa.nt or the
"exp.nse" provision !nthe Agreement. Prior to the first
coUective barga1n1ng agr •••• nt betw.en the Union and the aoapany,
the Oo.pany had oertain rules concerning expense. On lIarch 1,
1942, the OoJIpan7 in a circular letter (Company Exhiblt 1)
recogn1zed under certain conditions expen.e money tor those •• -
ploy... transrerred to a new 10cat10n or those e.ployees •• -
hirador re .••e.ployed wlthin thirty dayil arter' a lay off. In
this clrcular letter or 1942 nothing appears to indicate that
the condition of a prior transfer was an additlonal prerequislte
tor a laldotf employee before he could obtain expenses when
rehired within thirty days of his layoff.

The first temporary collective bargaining agre.~nt
bet.een the Company and the Union. dated November 1, 1943,



pro.ided expense money for employees regular1,. employed 1n a
tloating cre.•.who (1) transterred trom their present job to
one at the new 10catio~ and (2) when sucb ••pl07ee was reh11'ed
within thirty days atter a lay ott. ~h. 19~6 agreement be-
twe.n the parties oontain.d th.a8Jlle condit10n.

Xeither the 1943 nor 1946 agre.ement provld8d that
a transfer on the record ot aWlaid ott" e.plo"8 was • condl.
t10n pre •• dent to receiving expenses tm<ler Sectlon )01.1.

On August 1. 1946, fl letter was written b1 aCo.pan,.
otticial to the foremen and field clerks 1n whioh it was
atated that expens •• are to be granted only to ••1'10"0. regu-
larly ••ployed in a floating crew when transterred 1'1'0. a
job in another location. The letter than goe. on to stat.

"Xt cloes not app17 to persons hired 2n "I'
tor a particular job. Such ••1'10"••• not

having been transferred trom a job to In other
looation; are not 'regularlye.p1o,.ed in a
fl.oat1ng ore.'." (Oompany Exhibit 6)

It should be noted that neither this letter nor the quoted
sentenoe refers to a person re-employed within a thirty day
perlod, 1n accordance with the language appearing in both the
1943 and 1946 agreements.

On August 1, 1947, the parties signed another
collective bargaining agreement Which neither .tatad nor indi-



cated that ·transterred" employ •• e and "la1d oft· employees were
to be treated d1fterent1y_

In Septem.ber 194.7, the aompan,. ieaued a circular
letter 1n which it pointed out that when an employee was trans.
terred trom a present job location to another Job, the employee
1s " •••1JIlm.ediatelyconsidered a. being regularly .mplored in
a float1Dg er••• • Thus theOoap·any took the positlonthat
simultaneously with the tranater,'the e~lo,.e .ttained the
.tatuB of "being r .gular1y employed in a floating erew." Thi.
circular letter .eems to epeak only of a "transterred" employ.e
and contains nothing about "laid oft" employee. (Oompany Ex. $).

On January 28, 1952, for the first t~, a letter
•.all issued by the Company to its supervisory personnel in which
it st.tes the position •.ith reterence to "laid ott" .mplo,.ees

tloating cr••. statu was not oonterred by
"(1) Re-.mplopentat a n••.location •.ithin
thirty days atter lay otf tor lack ot •.ark at
a previous location, unless employe. had POS
(Ploating Orew Status) at time or lay ott."

A review of these Company Exhibits indioates that in
1946 tor the first time there appeared in writing the concept that
a ·transferred" e.ployee simultaneously wiUb his tranater became
regularly employed in a floating ere••

Not until January 1952 was the exoeption for "laid oft"

employees atated in letter t'orm.to the Company's personnel.



In none o~ the oollective bargaining agreements did the
appropriate provisions as to expenses indicate that "transterred"
and "laid o~t" emploTe •• were to be treated d1fterently.

The OOllPanT contend., bo•.ever, that the Union acqui ••••.
oed in its interpretation of the application of the expense pro-

In this regard, the a-pattT points out that in 1949 •.

grievance was .tl1ed bT the Union 1n whlch theT sought expense aone,.
tor oertain e.plo,.ees who were rehued within thirt,. days. The
OompanT refused .uoh pa,..ent becauae, according to the OOlQ)&DT,
the.e eaplo78es had not CJ.ualltledas regular members ot a tloating

argues that since the 'O'niol1:'41dnot purs •• this gri.vanoe b.,.ond the
Joint Grievance Oommitte •••• tings, tne Union was acoepting tbe
Company's position with reterenoe to "lald ott" ••pl078es. fhis

by the Union in the C~anT's position on this SUbJect. The
Company representative who acted as Secr.tary ot the Joint Grievance
Oommittee meetings t.st1ti.d epecifically:

"Ordinarily I have recorded in the minutes
that the Union repre.entative. agreed or aaked
that it (the grievance ca •• ) be oarried over

to another meeting or indioated how it was
definitely dispo.ed ot. It 1s unfortunate in
this ca.e that the minutes are incomplete I
would aay." err. p. 91)
Again, this official testified further as tollow. (Tr.



UQ. Do 1'0U know1'rom10ur ownknowledge
whether any Union representative at that parti-
cular lIleeting said that be was in -.greement
wlth the position as stated in Mr. Mason's
letter? How,that 70Uknowtrom 70ur ownknow-
ledge, hav1!lgbeen there. .

Q,. You do not know. And do 70U bave any
.inutes 01' an,. meetings, elther tb.isane or an,.
sub.equent ••• t1n.g, which indicate 'that tae Union
atated that it was in.oco;rtd wltbtb.e inter-
pret.tion and .1th tbe decl.10n 01' 'the Ooapa,n7
1a.ot~"'~"sthis partiOular grievl.l1Oe was COn-cerned?
A.I 40 not know.-

'!'he OOQuy agrees that Section )Ol.b. do•• not read •• /
~

it has besIl ~pplied by it. The Co.pan,.., howe•• r, ugues that

past practice and custom .ustain its conts.tion in thls cas••

Past practice maybe an ald inti eterminlng what the

parties intended by language wh!oh on its 1'ace maybe ambiguous.

But in this case the Oo.pan,.'scontent1on that pa8t prao1oice

be reoognized would not alone a1.(1. 1n interpret lng langu-.ge.

It would in et1'eo1onull1ty,fmd wipe o.t that portion of Section

301.1 applioable to -laid 01'1'"•• ploy.e ••

The transter of: an e.p1o,.e. 1n a .formal .ense is

within the absolute oon1oroloftne Oompany. As a matter of

praotice, theOompany alwa7s "trans.ferredtt emplo,.ees in the



alway. became"regularly emploTedin a floating crew· (Tr~

that .ere generallT neaay to get" at each locallty, are lald

off rather than traneterred to another looatlon. Under thl.

pract10e ot the Qaapany,no laborer could eyer be oonaidered

a regularly 8.plo78d a.aberot a tloating cre.; and the~etor. t
he could not be en101tledto expen.e .oney 1U'l4eraeo1010n)01.1 I
•.•.•n it "_10,..d at Anew1ooAUon.-lth1D th1l'ty liV.· not
of courae the Oompanywouldnot 40 eo, there .ould be nothing '!

to prevent 1t trom applTing this aamepraot10e to eyen the

.killed c1ass1t1cat10ns, so that tor all tntentaand purpoee.

Sect10n 301.1 could be aade inoperatiye.

The point 18 that where.,s paat pract10e •• ,. bo ue04 \

a. an ald in interpret1Dg or app171nsexisting language in an \

agta••ment, 1t aay Dot tairly be u•• d to eltner ,,1pe out a por- ji
t10n of an agree.ent or to aake lt,tor all pr&ct"al purpos•• , l

1nopera~lYe.

flhe Companytakes tn. po.ltlon that past practioe .uet

oontrol, ey.n though the .agreementmaybe sUent on the pr,&ot1ce.

The Goapany1n 1ts Brief, page 20, cit •• AmericanSeating ,22.,
16'L.A. 115, as supporting its pos1t10n. A portion of the

award in that case c1ted by the Oompanyreads:

"Such an agreement (referring to the collec-
tive bargsining agreement) nas tne eftect of



eliminating prlor practloe8 whlch a re in
oonfliot .lth the terms of the agreement,
but, unless the.agr.ement speolflcall,..
provldes otberwls., practl0 •• conslst.nt
with the agr.ement remain in ettect. tI(Eiphas18 .uPPlled)
It w1ll be noted that the standard again.t .hiob

pa.t practloe. are .PPlJo•.ed or ••ej8ct.d 1s tbe agr.ement bet.een
tbe partle.. Bot theh1._or1oal taot of the p••t practioe alone;
not the pollcT or p~a~tl0. of the CompNlJ' alon ••

~
In thi. o••J to recogni.. a pa.t pract10e ot the

Compan,. wb1cb ap.plies a d1tterent .tandard as between "tran.terred"
and "lald ott" emplo,.ee. would not b. cons1stent withth. agr •• -
.ent. The agree.ent nowbere .tat •• or indleate. that th••• ola ••••
of employe •• should be treated dltterentl,... In tact, to treat
these cla8s •• ot e.p~o7.e8 4itterentlJ', in the .b ••nce ot a
sp.cit1c agreement provi.ion, would b. lnconslst.nt w1th the
agreem.nt. A collectl .•.8 bargaining agree ••nt as.waea (unl... /
1t 1s atatea otherw1se) equut;reatment ot all ••1'l01'.esooyer.d
bJ' the agr •••• nt.

In thls oa.e, past 1'ract10e may be recogn1.ed as

that an ••plO1'e. become. "regularl,..••plo,..ed"in a tloating
or.w simultaneousl,.. and coincidentall,.. w1th hi8 transfer by the

~. ~But fairly and equ1tably the same
principle must be app1i.d to those ••.plo,..••• who are tI~aid oft"
by the Oompany and under Section 301.1 are re-employed within



the thirty day period. So that an employee laid off but
rehired within thirty dall, al.o 11multaneouIl,. and coincident-
all,. beco.e8 regularl,. e.plOTed in • tloating ore. and thu8
entitled to expen8e.

. IN SU104ARY. If , ."-"1

It Section 301.1 ot the agr •••• nt i1'view.d exact11
.8 written, the COQ81ly'8 oont.ntion 11.ot lu.tained. '1'l1ere
18 nothing intheagr ••••nt.h1ch provide. d1r.otl1 or1ndlr.ot-
11 that, tor an employeetoH ""gularly .mployed" in • floating
_NY. he mU8t have been tran.1'e~d at le.st once before obtain-
ing auch status. Hor doe8 the language provide that 8uch 8tatus
18 obtained simultaneously at the time of the first transter. And
certa1nl,.nothing in the agreement indicates that Section 301.1 is
only limited to tnose employ.es tnat the Company tran8fers.

On its face, Section 301.1 is clear that in addition
to thoa. employees who :might be transferl'ed by the Compen,., it
a180 inclua.s employees "laid oft" and rehired within thirty da,.••

Accepting the Oompany's contention as to past practice,
this may be recognized and given weight, provided 1t 18 used a1' an
aid to interpret all of Section 301.1. But pa1't practice may
not be u8ed to wipe out the sub8tantive features of Section 301.1
as applied to "laid oft" employees. It the past practice i8
applied equally to both "transferred" employees and "laid ort"

employees, then it may be considered as applicable to Section
301.1.



evidence ind10ating that the Union at any t~e .pecit1cally
agreed to eliminate the operation ot Section 301.1 to -la1d

specitic language ot the agreement, or whether considered in
terms of past practice, equitably applied to all employeell
coming wi. thin aection 301.1, it 1s clear that tbe cla1mants
in que.tion .ere "regularly .-.plorea."in a floating ore. within
the meaning or Section 301.1, sbee they.ere l'e-emp1o,.ed
within thirty day. in accordance with the provisions of Sec~
tion )01.1.

1ng cr•• within the meaning of Section )01.1 on February 1,
1952, the day on which the,..were laid ort at Stookton, Oall-


