Review Case #8
ARBITRATION CASE #2

' I SSUE?
THE SOLE |SSUE FOR DETERMINATION IN THE ABOVE NUMBERED CASE 1S:
WerRe S vy Mo Lo
B s M AND . . W "REGULARLY

EMPLOYED IN A FLOATING CREW" WITHIN THE MEAN-
ING OF sAID SectioNn 301.1 on Fesruary 1, 1952,
THE DAY ON WHICH THEY WERE LAID OFF AT STOCKTON,
CaLiFoRNIA? (JOINT ExHiBiT 1)

IN SUMMARY: (Deci1siON)

Ifr SecTion 301.1 OF THE AGREEMENT IS VIEWED EXACTLY A8 WRITTEN,
THE COMPANY'S CONTENTION 1S NOT SUSTAINED., THERE 18 NOTHING IN THE
AGREEMENT WHICH PROVIDES DIRECTLY OR INDIRECTLY THAT, FOR AN EMPLOYEE
TOo BE "REGULARLY EMPLOYED" IN A FLOATING CREW, HE MUST HAVE BEEN
TRANSFERRED AT LEAST ONCE BEFORE OBTAINING SUCH 8TATuUS., NOR DOES
THE LANGUAGE PROVIDE THAT SUCH STATUS 1S OBTAINED SIMULTANEOUSLY AT
THE TIME OF THE FIRST TRANSFER. AND CERTAINLY NOTHING IN THE AGREE=-
MENT INDICATES THAT SecTionN 301.1 15 ONLY LIMITED TO THOSE EMPLOYEES
THAT THE COMPANY JRANSFERS.

On 1Ts fFACE, SECTION 301.1 18 CLEAR THAT IN ADDITION TO THOBE
EMPLOYEES WHO MIGHT BE TRANSFERRED 8Y THE COMPANY, 1T ALSO INCLUDES
' EMPLOYEES "LAID OFFY AND REHMHIRED WITHIN THIRTY DAYS.

ACCEPTING THE COMPANY'S GCONTENTION AS TO PAST PRACTICE, THIS
MAY BE RECOGN|ZED AND GIVEN WEIGHY, PROVIDED IT IS USED AS AN AID
TO INTERPRET ALL OF SeEcTion 301.1. BuT PAST PRACTICE MAY NOT BE
USED TO WIPE OUT THE SUBSTANTIVE FEATURES OF Secrion 301.1 as
APPLIED TO "LAID OFF" EMPLOYEES. |F THE PAST PRACTICE 1S APPLIED
EQUALLY TO BOTH '"TRANSFERRED" EMPLOYEES AND '"LAID OFF'" EMPLOYEES,
THEN IT MAY BE CONSIDERED AS APPLICABLE 70 Section 301.1.

IT 1S CLEAR FROM THE RECORD THAT THERE 18 NO EVIDENCE [NDICA~
TING THAT THE UNION AT ANY TIME SPECIFICALLY AGREED TO ELIMINATE THE
OPERATION OF SEcTION 301.1 70 “LAID OFF" EMPLOYEES., THUS, WHETHER
CONSIDERED IN TERMS OF THE SPECIFIC LANGUAGE OF THE AGREEMENT, OR
WHETHER CONSIDERED IN TERMS OF PAST PRACTICE, EQUITABLE APPLIED TO

ALL EMPLOYEES COMING WITHIN SECTION 301,171, 1T 1S CLEAR THAT THE CLAIM=

ANTS IN QUESTION WERE "REGULARLY EMPLOYED" IN A FLOATING CREW WITHIN
THE MEANING OF SEcTioN 301.,1, SINCE THEY WERE RE“EMPLOYED WIiTHIN
THIRTY DAYS [N ACCORDAMCE WITH THE PROVISIONS OF SecTion 301.1.

DECI SION:

S S , St M e - B, ..M . AND
..... Wi WERE REGULARLY EMPLOYED IN A FLOATING CREW WITHIN THE
MEANING OF SEcTioN 301.1 on FesrRuARY 1, 1952, THE DAY ON WHICH THEY
WERE LAID OFF AT STOGKTON, CALIFORNIA,
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In the Matter of a Controversy

INTERNAT IONAL BROTHERHOOD OF ELEC-
TRICAL WORKERS, LOCAL UNION 1245,

AFL,

PACIFIC GAS AND ELECTRIC COMPANY,

Involving appropriate determination
and disposition of the issue: “"Were

- ———iry amemw e L
% regulerly employed in s float-
ing crew within the meaning of Sec-
tion 301.1 on February 1, 1952, the
day on which they were laild off at

between
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The sole issue for determination in the above numbered

"regularly
ing of said Section 301.l1 on February 1, 1952,

Stockton, California?"

ISSUE: o

case is:
Were
employed in a floating crew" within the meap-
the dey on which they were leid off st Stock-
ton, California? (Joint Exhibit 1)

AGREEMENT PROVISION:

Section 301.1 When an employee who
is regularly employed in & floating erew at the
established Company rate of pay is transferred
from & present job to one st a new location,



or when any such employee is re-employed at

8 new location, within thirty (30) days after
lay off for lack of work at a previous loca-
tion, he shall be entitled to an expense
allowance under Section 301.3 hereof provided
he remains on the job for a minimum of twenty-
elght (28) consecutive days or as long as his
services are required, whichever period is
shorter., '

PACTS:

The five claimants were employed at Stockton, Cali-
fornia, some time prior to February 1, 1952; on February 1,
1952, they were 1lald off at Stockton for lack of work; on
February 18, 1952, they were re-employed at Panoche Substation,
19 miles from Mendots and 100 miles from Stockton { Tr. p. 9).
Most of the claimants had worked at Stookton for about three
years (Tr. p. 8). The claimants when working in Stockton were

members of a crew engaged in the maintenance and installation of

gas maine and services (Tr., p. 10).

UNION'S POSITION:

That when the claimants were employed at Stockton
they became members of a floating crew and were "regularly
empleyed in a floating erew” within the terms of Sec. 30141
of the Agreement; that no additional condition or qualification
is required as & prerequisite to M. ..atteining floating crew
status;"™ that since less than thirty deys elaspsed between the

claimants' lay off at Stockton and re-employment at Panoche,
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thé claimants therefore are entitled to expense money under
Sec. 301.13 thet both a strict legal interpretation of Seo~-
tion 301.1 "...85 well &8s a consideration of the equities in-
volved..." supports the Unlon's contention in this case (Union

Brief, pp. 2«l).

COMPARY'S POSITION1

That the phrase in Section 301l.1 at issue is
"regularly employed in a floating orew;" that the phrase is
ambiguous; that an employee does not become s member of a
floating crew ﬁntil he "...has floated at least once;" that
is, until he has had at lesst one transfer from a Job to another
on Company instructions; that an employee does nét become a
member of a floating erew on his first employment (Company's
Brief, pp. 3, 6-7); thaﬁ the Company's position is sustained
by practice or custom; that the Union has by its actions
acquieseed in this interpretation of Seetion 301.1; that
claimants were not transferred from Stockton to Panoche; that
claimants, not having been transferred prior to their employment
at Stookton, did not acquire floating orew status whieh
".sequalified them for expenses when they obteined employment
at..." Panoche (Company's Brief, p. 10).

DISCUSSION:

On its face, Section 301.,1 provides that employees
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who are regularly employed in & floating ecrew mey under cer-
taein circumstances receive an expense allowance under Section
301+3. The events which may qualify sn employee for an ex-

pense allowance sre two:

-1, If he is transferred from & present job to one
at a.new looation. Hereinafter, such employee will be referred
to as & “trannforéed” employee.

2 If he is bo-amployad at & new location within
thirty days after lay off for lack of work at a previous loca-
tidn. Hereinafter, such an employee will be referred to as a
"laid off" employese.

For either a "transferred" or "laid off" employee
to be eligible for expenses, he must have been "regularly
employed in a floating crew." Thus, we are mainly concerned with
the meaning of the words "...régularlz employed in a floating crew."
The underlined words are those whiech particularly regquire defini-
tion in this case. .

First, what 1is a "floating crew?"  According to
Company witnesses, most of the erews in the general eonstruction
department are floating erews. Such orews could number from
two to three men or up. They a re designated as floating crews
because they "...are subject to transfer to any location in the

P. G. & E. system.” All employees hired in the general eson-
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struction d epartment are assigned to some crew (Tr. pp. 48-49).
The basic differences between the partles seem to be
these:
The Union contends that once an employee is assigned
to a "floating" erew, he becomes regularly employed in such a erew,
The Company distinguishes between the “"transferred"
employee and the "laid orf”'ampioyue. In the case of either
type of employse, the Company contends that he must have *.,.. at
least one transfer from s job to another on Company instructions"
before he becomes regularly employed in & flosting erew. How-
ever, the Uompany applies different stendards to each of these
classes of employses &s & condition of their obtaining floating
crew status,

Example: Employee hired at A and transferred by

the Company to B (other qualifications being met) is considered
eligibile for expense under thtion 301,1. This employee, be-

cause he was transferred, acquired proper ltatus‘"coincidont

with the transfer." (Compeny Brief p. 8) That is, the trans-

ferred employee; simultaneously with his transfer, became a

regularly employed member of a floating crew, (Tr. pp. 52-5l)
However, if this same employse were hired at A,

laid off there for lack of work, and then was re-employed at B

within thirty dsys, unless he had a previous "transfer" on his record,

S



he was not entitled to expenses under Section 301.1. (Tr. p.
50)

The "laid off" employee does not aceording to the
=conpnnj simultaneously attain the status of a regular member
of & floating crew by being re-employed within the thirty day
period. In this important regard therefore the “laid orfr" v'
employee ls treated differently than the ®transferred” employee.
Even though both these classes of employees are covered by 8ec-
301.1, and that section contains nothing on its fase indicating
that they should be treated differently,

1t may be helpful to review the development of the
"expense” provision in the Agresnment, Prior to the first
collective bargaining agreement between the Union and the Company,
the Company had ocertain rules concerning expense, On Merch 1,
1942, the Company in & eircular letter (Company ixhibit 1)
recognized under certain conditions expense money for those em~
ployees transferred to a new location or those smployees re-
hired or re-employed within thirty days after a lay off. In
this cireular letter of 1942 nothing appears to indleate that
the condition of & prior transfer was &n additional prerequisite
for a laid off employee before he could obtain expenses when
rehired within thirty days of his ley off,

The first temporary ecollective bargaining agreement
between the Company and the Union, dated November 1, 1943,

6.



provided expense money for employees regularly employed in a
floating crew who (1) transferred from their present job to
one at the new location end (2) when such employee was rehired
within thirty days after a lay off. The 1940 agreement be-
tween the perties eontained the same condition,

Neither the 1943 nor 1946 agreement provided that
& transfer on the record of a "laid off® employee was a condi
tion precedent to receiving expenses under Section 301.1.

On August 1, 1946, e ietter was written by = Company
officiel to the foremen end field clerks in which it was
stated that expenses are to be granted only to employee regu~
larly employed in a floating crew when transferred from a
Job in another locstion, The letter than goes on to state

"It does not apply to persons hired on or

for & particular job. Such employees not

having besn transferred from a job to m other

location, are not 'regularly smployed in a

floating crew'." (Company Exhibit 6)

It should be noted that neither this letter nor the guoted
sentence refers to & person re-employed within & thirty day
period, in sccordance with the language appearing in both the
1943 anc 1946 sgreements.

On August 1, 1947, the parties signed another
collective bargaining agreement which neither stated nor indi-
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cated that "transferred" employees and "laid off" employees were
to be treated differently.

In September 1947, the Company iesued & circular
letter in which it pointed out that when an employee was trans-~
ferred from a present job location to another Job, the employee
is ",..immedlately considered ez being regularly employed in
& floating crew."™ Thus the Company took the ponition that
simultaneously with the transfer, the employee attained the
status of “baingzregultrly‘chployed in a floating erew." This
circular letter seems to speak only of a "tranasferred" employee
and contains nothing about "laid off" employees (Company Ex. 5).

On January 28, 1952, for the first time, a letter
was issued by the Company to ite supervisory personnel in which
it states the position with reference to "laid off* employees
that it assumes in this case. In that letter it is stated that
floating crew status was not conferred by

"(1) Re-employment at s new location within

thirty days after lay off for lack of work at

& previous location, unless employee had F(S

(Floating Crew Status) at time of lay off."

A review of these Company Exhibits indicates that in
1946 for the first time there appeared in writing the concept that
& "trensferred" employee simulteneously with his transfer became
regularly employed in a floating crew.

Not until January 1952 was the exception for "laid off"

employees stated in letter form to the Company's personnel.
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In none of the collective bargaining agreements did the
eppropriate provisions as to expenses indicate that "transferred”
and "laid off" employees were to be treated differently.

The Company contends, however, that the Union ecquies~
ced in its interpretation of the epplication of the sxpense pro=-
vision, _

In this regard, the Company points out that in 1949 =
grievance was filed by the Union in which they aough’t expense money
for certain employees who were rehired within thirty deys. The
Company refused such payment because, sccording to the Company,
these employees had not gqualified as regular members of a floating
ocrew (Company Exs. 8, 9, 10, 10A, 10B and 10C). The Company
argues that since the Unionidid mot pursue this grievance beyond the
Joint Grievance Committee meetings, the Union wae accepting the
Company's position with reference to "laid off" employees. This
does not follow. No e vidence ivn introduced indicating moquiescence
by the Union in the Company's position on this subject. The
Company representative who acted as Becretary of the Joint Gi'ievance
Committee meetings teitifiad specifically:

"Ordinarily I have recorded in the minutes

that the Union representatives agreed or asked

that it (the grievance case) be carried over

to another meeting or indiceted how it was

definitely disposed of, It is unfortunate in

this case that the minutes are incomplete I

would say." (Tr. p. 97)

Again, this official testified further as follows (Tr.

p. 98):

Q.



Q. Do you know from your own knowledge
whether any Union representative at that parti-
cular meeting seid that he was in agreement
with the position as stated in Mr. Mason's
letter? Now, that you know from your own know-
ledge, having been there. '

Ae Ho.

Q. You do not know. And do you have any
minutes of any meetings, elther this one or any
subsequent meeting, which indicate that the Union
stated that it was in aecord with the inter-
pretation and with the decision of the Company
insofar.-as this particular grievance was con-

corned?
A. 1 do not know."

The Company agrees that Section 301.? does not read as V/f
it has been applied by 1t, The Company, hawe€;r, argueg that
past practice and custom sustein its contention in this case.

Past practice may be sn aid in determining what the
parties intended by language whdeh on its face mey be ambiguous.
But in this case the Company's contention that past practice
be recognired would not alone ajld in interpreting language.

It would in effect nullify and wipe omt that poition of Section
301.1 applicable to "laid off" employees. '

The transfer of an bmployee in a formel sense is
within the absolute control of the Company. As & matter of
practice, the Company always "transferred" employees in the

skilled end semieskilled classifications. Thus, according to

the Company's interpretation of Section 301.1, such employees
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always bscame “regularly employed in a floating crew® (Tr.

pp. 88-90; 103-108). Lnborofs, for example, or clessifications
that were generally "easy to get" at each locality, are laid

off rather than transferred to another location. Under this
practice of the Company, no laborsr could ever be econsidered

s regularly employed member of & floating crew; and therefore

he could not be entitled to expense money under Bectilion 30l.1 %
even if re-employed at & new location within thirty deys. Tho%gh
of eourse the Company would not do so, there would be nothing |
tc prevent it from applying this same practice to even the
skilled cinasifieations, 80 that for all intents and purposes
Section 301.1 could be made lnoperative,

The point is that whérous past practice may be unod.\\\
as an aid in interpreting or spplying existing languege in an
agreenment, it may not fairly be used to eilther vipe out a por- j
tion of sn agreement or to make it, for all practiecal purposes, f
1nopcra§1ve. |

The Company takes the position that past practice must
control, even though the agreement may be silent on the practice.

The Company in ite Brief, page 20, cites American Beating Co.,

16 L.A. 115, as supporting 1its position. A portion of the
award in that case cited by the Company reads:
"Such an agreement (referring to the collec-

tive bargeining agreement) has the effect of

1l.



eliminating prior practices whichare in
conflict with the terms of the agreement,
but, unless the agreement specifically

provides otherwise, practices consistent
with the agreement remain in effect,
{Emphasis supplled)

It will be noted that the standard against which
paset practices are approved or rejected 1s the sgreement between
the perties. sot the historical fact of the past practice alone;
not the policy or prnctice of the Company alone.

In this uaaé to recognize s past praetlce of the
Company which appllies a different standard as between “transferred”
and "laild orr" employoaﬁ would not be consistent with the agree-
ment. The agreement nowhere states or indicates that these classes
of employees should be treated differently., In fact, to treat
these classes of employees differently, in the absence of a
specific agreement provision, would be inconsistent with the /
agreement. A collective bargaining agreement assumes (unless V///K
it is stated otherwise) equal treatment of all employees covered
by the agreement.,

In this case, past practice may be recognized as
applicable to all of Section 30l.1l. One may accept the view
that an employee becomes "regularly smployed® in & floating
crew simultaneously and coincidentally with his tranafer by the
Company to snother job. But fairly and equitabfj the same
principle must be applied to those employees who are "laid off"
by the Company and under Section 301.1 are re-employed within
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the thirty day period. So thet an employee lald off but
rehired within thirty devs, also simultansously and coincident-

" ally becomes regularly employed in a floating orew and thus
entitled to expense.
- IN SUMMARY{ - ¢'in

If Bection 301.1 of the agreement is viewed exactly
as written, the Company's contention is not sustained. There
is nothing in the sgreement which provides directly or indirect~
ly that, for an umpluyee‘to'be "regularly employed" in a floating
arew, he must have been transferred at least once before obtain-
ing such status. Norkdaes the language provide that such status
is obtained aimultnnoouily at the time of the first transfer. And
certainly nothing in the agreement indicmtes that Section 301.1 is
only limited to those employees that the Company iransfers.

On its face, Section 301l.1 is clear that in addition
to those employeee who might be transferred by the Company, it
uilo includes employees "laild off" and rehired within thirty days.

Accepting the Company's contention as to past practice,
this may be recognized and given weight, provided it 1= used as an
&id to interpret all of Section 30l1.1. But past practice may
not be used to wipe out the substantive features of Section 301.1
as applied to "lald off" employees. If the past practice is
applied equally to both "transferred" employees and "laid off"
employees, then 1t may be considered as applicable to Section
301.1.
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It i& clear from the record that there is no
evidence indicating that the Union et any time speciflcally
sgreed to eliminate the operation of Bection 30l.,1 to "laid
of " employees. Thus, whether conslidered in terms of the
specific language of the agreement, or whether considered in
terms of past practice, equitably applied to all employees
conming wi thin 8ection 30l1.1, it 1s clesr thet the claimants
in question wers "regularly smployed” in a floating orew within
the meaning of 8ection 301.l1l, since they5ware re-employed
within thirty days in saccordance with the provisions of Sec-
tion 301.1.

DECISION:

and » were regulerly employed in & floate
ing crew within the meaning of Section 30l,1 on February 1,
1952, the day on which they were laid off at Stockton, Cali-
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